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PUBLIC BERVICE COMMISSION
OF WERT VIRGINEA
CHARLESTON

At a session of the PUBLIC AERVICE COMMISSION OF WEST VIRGINIA in
the City of Charleston on the Sth day of Decermnber 2019,

GEMERAL ORDER N(. 261
in the Matter of Adopting and Implementing
Rules Goveming  Pole  Atflachmenis  and
Assumption of Commission Jurtsdiction Over
Pole Artachments

COMMISSION ORBER

The Commission adopis Bules for the Government of Pole Attachments, 150
CUARL 38, commondy referred fo as the Pole Attachment Rules, as required by W Vg,
Code §31(-4-4,

BAUKGROUND

O Mareh 5, 2019, the West Virgina Legislature passed Enrolled Substibute for
Renate Bill 3 (SB 3) that was effective from passage. Amaong other things, 5B 3 added

{a} The Public Service Copwrnission shall possess and exercise
regulatory junsdiction over the provisions of this article. The commission
shall admimster and adjudicate dispuies relsting fo the issues and
procedures provided for under this article,

{by The commisaion shall adopt the rates, terms, and conditions of
access to and use of poles, duets, conduits, and rights-of-way as provided in
47 U.B.C. §224 and 47 CF.R. §§1.1401 - 11415, inclusive, of the dispute
resolution process incorporated by reference in those reguistions and any
subseguent modifications or additions to the provisions of the United States
Code or Code of Federal Regulations provisions referenced herein,

{cy The commission shall certify o the Federal Communications
Commission that this siale, as evidenced by the enactment of this article,
hereby exercises jurisdiction over the regalation of pole attachments. The
certification shall include notice that the State of West Virginia hereby:




{1y Regulates the rates, torms, and conditions
related to pole attachunents; and

{2y In so regulating such rates. terms, and
conditions, the state has the authority 1o consider and does
consider the interests of the subscribers of the sarvices offerad
via such atiachments, as well as the interests of the consumers
of the services.

On June 4, 2019, the Commission inibiated 8 general investigation into the
implementation of the requirements of W.Va. Code §31(G-4-4 o adopt the rates, torms,
and conditions of access to and use of poles, ducts, conduits, and righis-ofiway ag
provided in 47 U.S.C. §224 and 47 C.FR. §§1.1461 - 1.1415 {FCC Regulatinns),
inclusive, of the dispute resolution process incorporsted by reference in those regulations.
The OO formal complaint rales for pole attachments referenced in W Va, Lode §31G-4-
4 are found at 47 CFR §§1.720-1.740 (FCC Procedural Rules). Case No. (9-0551-T-
(il

Om Octeber 11, 23198, the Commmssion issued an Ovder closing the goneral
irvestigation and instituting 2 rulomaking proceeding promuldgating propesed Pole

established a comment period and required the Executive Secretary to file the proposed
Pole Attachment Rulgs with the Seorctary of State along with the reguired forms, publish
notice and serve the Order on interesied parties, A comment period was established
sgiting October 28, 2019, a5 the deadline for Initial Comments and Noveamber 12, 2015,
a5 the deadline for Reply Comroaents,

O Getober 13, 2019, the Commission filed an Amended Order requiring the
reformatiing and re-filing of the proposcd Pole Attachment Bules to contform o coriain
feammatting requirements of the West Virginla Secreiary of Stale and revising the
commment periad.

Initial Cormuments were filed by Appalachian Power Company, Wheeling Power
Company, Monongabels Power Company and The Potomas Hdison Company (joint
filing referred to as the Comopanies); Lumos Networks LLC dba Segra snd Lumos
Metworks of West Virginia, Inc. dba Scgra {(joint filing) {(Segray: Frontier West Virginia,
ne, and Citizens Telocomumunications Company of West Virginia, dba Frontier
Communications of West Virginia {Frontiery, CTiA-The Wireless Association (CTIAY
the West Virginig Uable Telecommunications Associahion {WVTCA), CenluryLink and
Staff

Reply Comments were filed by the Companies, Saff, Segra, Frontier, CTIA and
the WVCTA'

" References to Initial Comments will be shbreviated with “IC” and Reply Comments with “RT”,
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BISCUSRION

Generally, Frontier, Segra, CTIA, CenruryLink and WYCTA were favorable (o the

and CenturvLink proposed no revisions to the proposed Rules. Segra recommended that

the Commission include a proposed rule that provides for asutomatic adoption of

prospective updates of the FOOs pole attachment rules unless the Commission either
initiates an action on Hs own motion or via a petition by an interesied parly. Segra also

that track the FCO Procedural Rades, and simply utilize its current procedural rufes for
the processing of complaimts. The WYUTA recommended a revision to proposed Rule
5.1

The Companies recommmended numersus revisions fo the proposed Rules

The Commission has reviewed and considered all comments and propossd
revisions to the proposed Pole Atachment Rules. The Commission wall address the

{hanges in style, correction of typographical crrors, and simple edits for clarification of a
ruie are self-evident and will pot be discassed specifically in this Order.

SUMMARY OF ENTTIAL COMMENTS

The Companies

Rule 2 — Definitions

The Companies recommended that the Commission replace the term “provider of
telecommunications servieg” with the term “elecommunications carrier” in the defimtion
of “pole attachment™ in Rule 2.2, In support of this thev point out that the phrase
“provider of telecommunications service” and “elecomrmunications carvier” mean the
same thing vnder federal law. 47 U.S.C. 13351} (defining “telecommunications carrier™
o mean “any provider of telecommunications services”). The specifie ferm used

The Companies also recommended that the Convnission mnclude entitics whose
sole purpoese s o provide broadband service within the definition of “pole attachment.”
The Compsnies asseried that the inclusion of broedband enly service would help fulfill
the purpose of Chapler 314 (o promote broadband deployment in West Virginia. The
Companies explained that there are numerous entities - like Google Fiber - that provide
broadband service but are neither a “cable television systern™ nor a “telecommunications
casrier.”




revised 1o exchude the communication worker safety zone, asserting that the
communications attachments arg the cost-causers of this space and therelore should bear
gt least a pro rata share of this cost. If the communication worker safely zone is not
excluded from the meaning of “usable space,” the result is that an electric wtility pole
owner bears the entire cost of the communication worker safety zone, which serves no
purpose other than {o protect communications workers. The Companigs admitted that
although this proposal is a departure frorn the FCC s rules, it would follow the lead of 2
number of states that have reverse-precmpied the FCCO's pole attachunent jurisdiction,
including, but not limited to, Arkansas. Likewise, the Companies contended that the

commmdcation worker safety zone.

The Companies also recommended that the definition of “carryving charge rate” in
Rule 2.24 specifically include an administrative and general component and a rale of
return component.  They stated that the FCC's rules do not include a definition of
“carrving charge rate,” and the actual components of the camying charge rate are well
defined under FOU precedent and include the Tollowing components: {1} operations and
maintenance expense, {2} administrative and gencral oxpense, (3} a depreciation expense,
(4} a tax expense, and (3} a vate of return. I the Commission i3 geing to define the term
“carrying charge rate” at all, @ should eliminate ambiguity by specitically mcluding ali
componenis that comprise the carrying charge rate under FCC precedent,

Rule 3.1 — Agcess to poles

According to the Companies, their agreements with landowners for easements dnd
rights~-ofvway do not grant the right for other third-party attachers to plage their facililies
on the real property of others and do neot provide rights of Ingress or ggress. In order o
have that right, the attachers must seek and oblain written easement or Hoense permission
“provided however that any atlacher must sceure and obtain the written awthorization
from the landowner for the placement of atiacher’s facilities on real property prior ©
being granled sccess to the ulility's facilines.” This would eliminaie any confusion over
whit i responsible for obtaining the underlying land rights to enable a third parly to make
an atlachment,

The substitution of the clause “a just and reasonable e based primarily on cost,” for
“statutory minimum just and reasonable rate,” obfuseates what the Companies must
demonstrate to establish that a rate falls below a “Just and ressonable™ rate. By
incorporating 47 UR.C §224{dYs statutory limit on rate regulation, the FCC Rule
provides a level of clarity that Rude 5.1, as proposed by the Commission, does not




provide. The WYVCTA’s Initial Comments regarding this rule are in line with the
Companies. The WVCTA recommended that the Commission revise Rulg 3.1 to track
FOLO Rule 1.406{a).

Rule 3.2

The Companies suggested that the Commission revise the last sentence of Rule 5.2
to conform to the FCC's corresponding rule on capital cost reimbursemenis, They
asseried that FCC Rule 1.1408(k) is clear and reflects the longstanding practice of
treating make-ready reimbursements and all customer contributions in aid of consiruction
as rate base neutral.

Rule 3.4.7 - Kate [ormulas

The Companies recommended deleting Rule 5.4.2 (he Telecom Rate) and revising
Rule 5.4.1 {the Cable Rate} so the same rate formula in Appendix A applics to all pole
attachments. In support of this proposal the Companies explained that the original Pole
Attachiments Act, passed by Congress in 1978, protected ouly cable television companics
and included g single formula applicable to all attachments. This formula, current FOC

{Congress added telecommunications carrers through the Telecomumunieations Act
of 1996 and adopted a difforent formula which, rather than allocating the unusable space
pro rata hased on the amount of usable space occupied, allocaied 273 of the cost of
untusable space equally among all attaching entities. Bee 47 U500 §224{e)2). The rats
yvielded by this formuls s known as the “Telecom Rate.” The intent of the telecom rate
formuia, as initially recognized by the FCC and the courts, was that {elecom carriers
would pay a higher rate than cable telovision companies.

The Companies stated that as more cable television aftachments became subjost to
the higher felecommunication rate based on the types of services offered by cable
television companies, the FCCU intervened to protect the cable companics and re-defined
the “cost” shoested throogh the telecom rate formuda so that the formuls result was
roughiv equal to the sable rate formula resul

According to the Companies, the Commission may adopt the cable rate formula
as the rate formula applicable to sttachments by cable television systerns and
telecommuntications carriers. [his approach would simplfy the Rules and vield a resul
consistent not only with the FCC ¢ Kules, but also with the FOCs intent.

Rulg 8 - Allocation of unusable space
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percentage of usabls space occnpied as provided in Bule 5.4.1 and the formula set forth at
Attaciunent A,

Rulg 9.1 - Use of presumptions in caloulating the space factor

54.1 in Rule 9.1, The references to Rules 34.2.2 and 54205 can be deleted if the
Commission delotes the provision for the telecom rate formula at Rule 542 Alsg,
because the Companics proposed that the Commission exclude the commumication
worker safety zone from the “usable space”, they also proposcd adivsting the amount of
presumed vsable space to 10,5 feet and the presumed amoum of unusable space to 27

feet.

The Companies regommended that the Commission revise Rules 10342 and
L34 from mandatory (o permissive to lessen the burden on electric utilities associated
with surveys, Additionally, the Rules should require proposed attachers to inchuds in
their applications any known information on others aftached to the applicable poles or
pole Hnes. The prior notice for a survey should be reduced from three business days to

of the utility, responsible to nolify affected altachers.

Rule {{1.4 - Estimate

The Companies argued that the Commission should rovise the Rule 14
requirement that electric utilities gather estimates from cach of the existing attachers and
present them o the new attacher as B is completely at odds with Rule 1,53, which
ignoves the fact that it 18 the new aftacher, oot the electric wiility, that i3 motivated fo
obtain ¢stimates from the cxisting attachers 1o the pole so that it can proceed with its
work,  The Companies also contended thst the pole-by-pole estimale reguirement
presents 3 number of problems.  The administrative burden associated with gengrating
sueh a breakdown would be time and cost prolbitive. In addition, make-ready estimaies
do not always lend themselves to a per-pole cost breakdown beeanse certainy costa cannot
accurately be assigned on a per-pole basis, 11 attachers are permitted to request Hemized
estimates on 2 pole-by-pole basis, the Rule should allow pole owners o recover any
additional costs Howing from such a request.

Rude 10.5.3 — Notiee

miake-ready notice requircments on new attachers. The make-ready is being done at the
request, and 1or the sole benefit, of the new attacher. The new attacher, and not the
electrie uviility, should be saddled with the burden of sending make-ready notices
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existing attachers on the pole. The Companies’ exisiing electromie notification sysiems
are ned designed to forward this type of notice 1o existing attachers,

Rulg 14.9.2 - Make-ready

The Companies also contended that Bude 10.9.2 should be revised to Himit the seif-
help remedy o only the comnunications space. The Companies strongly oppose
FCCs eorresponding rule, FCC Rule 141X, i3 the subject of (1) an appeal in the
Minth Circuit by a group of eleciric utilities that includes AEP, and {2} a Petition for
Reconsideration with the FCC by a group of utilities that inchudes Fust Energy.
Rulg 10.9.2 directly conflizts with W.Va. Code §31G-4-3{a), which provides:

Notwithstanding any provision of this code to the contrary, the provisions
of this article shall not apply tor (1) Facilities located above the
“Comununications Worker Safety Zong” as such iorm is defined in the
National Dlectric Safety Code; or (2} Any electric supply facihiiss
wherever located.

The Compantes siated that the Commission should not adopt the FOU power supply

In support of their arpument, the Companies asserted that the purposg of the
power supply space selfchelp remedy adopted by the FCOU was, allegedly, 1o speed
deployment by allowing new attachers to hire contractors o porform seifehelp make-
ready in the power supply space when electrio unilities faded {o meet the FOU deadlines
for make-ready. According to the Companies, eleciric utility make-ready does not cause
delay in the make-ready process and represents a small portion of the overall work, The
Companies adhere to applicable FCC power supply space make-ready deadlings.

The position of the Companies is that a power supply space seti-help remedy such
as the onc adopted by the FOC presends a serious danger to the safety of workers and the
publhic by placing attaching enfities in control of contractors working in the power supply
space,

The Companies asserted that the FCC's Broadband Deployment Advisory
Commities, the industry group comprised largely of attaching entity representatives that
helped create consensus rules upon which muech of the 2018 Order’ is based, did not
propose a power supply space selfthelp remedy. Fusther, no state public utility
commaission has adopted such a rule,

! Aceelerating Wireline Broadband Deployment by Removing Barviers w0 Infastructure Investment,
Aceelerating Wireless Broadband Deployment by REomoving Barners to Infrastoucture Investiment, Third
Repert and Order and Declaratory Rubng. WO Dockel No 17-84 and WT Docket Mo, 1779, released
August 3, 2018 {2018 Order).




The Companies recommended that Rulg 10.10.2 be revized o provide that any
contractor used by the new attacher include g professional engineer stamp with all survey
results certifving the make-ready work s “simple.” In addition, Rulg 14.10.3.8 should
require more than three days notice to allow utilities to participate in One Touch Make
Ready (OTMR) selfihely surveys, Thirty days wmstead of fillcen are necessary for the
QTMR application review process.

The Companies also proposed the addition of a Rule [4.10.6 — Replacement poles
{commonly reforred 10 as “double wood™). Specifically, they argued that the Comumnission
should enable pole owners o transfer all communications company cables, at the expense
of the communications company, in g manner consisient with the communications space
make-ready selli-help remedy,  Altemnatively, the Commission should adopt 3 ruls o
provige that afier a new pole is in place, other attachers have six months to wransier their
tacilities to the new pole.

Rule 11.1 — Contractors for self-help complex and ahove the communications space
make-ready

The Companies commented that the Commission should delete references 1o sslf
help above the communications space in Rule 111, and chould not allow
communications companies to perform work in the electrie supply space. They stated
that, as discussed in thewr commments on Rule 1092, not only is allowing
communicalions companies to perform work in the eleciric supply space a had idea, but it
is also meonsistent with W, ¥a, Code §31G-4-3. Accordingly, references o selfhelp

Rule 12 — Complaints by moombent focal exchange carriers (JLECs)

The Compantes argued that the Commission should delete Rule 12 because,
regulates joint use agreements between elovtric utilitics and [LECs, The Companies
believe proposed Rule 12 conflicts with the Commission’s existing jurisdiction over joing
use agreements. 1LECs and electric utilities share space on each other’s poles in their
overlapping service areas 10 aveid the cost and public nuisance of redundant pole lines.
The rates, lerms, and conditions governing those relationships are set forth in joini use
agreements.  The Companies have a number of joint use agreements and joint pole
ownersiip agreements, some of which bave been in place for many decades.

tantamount 1o the Commission presuming that existing joint use agreements are
presumed to be unjust and unrcasonable when there are no fects that support such a
presumplion. The presumptlion in proposed Rule 12.2 that TLECs are “similarly situated”

2

S
AR




to iglecommunications carriers and cable television providers does not bear a “sound
factual connection”™ to the facts because [LECs place a greater burden on poles than thewr
competitors.  The Companies further noied that the FCC, in the context of complaing
procesdings, concluded that joint use agreements typically provide HLECs with a pumber
of advantages not atforded to other tvpes of attaching cntitics.

The Companies explained that although the FCC adopted a presumption similar to
the presumption in Rule 12,2 in 2018, o did so based on the alleged repeated “disputes”
between TLECS and electric wtilities {3 circumstance not present here). 2018 Order
at § 129, Further, the Companies believe that the FOC's now presumption is undawiul and
have challenged this portion of the FCCs 2018 Order,

Rule 12 would also place the burden on an electric utility to disprove the faulty
presumption confained therein by clear and convineing evidence. The Rule would place
the burden of proof on the party seeking 1o uphaold the jobd use agreement, rather than on
the party sceling to get out of the express terms of the contract. Also, the proposed Rule
parparts to require an clectric utility fo meet its misplaced burden of proving an incorrect
prespmption by a “clear and convincing evidence” standard. The clear and convincing
evidence standard is a higher burden of proof than the “preponderance of the evidence”
standard that ordinarily governs civil litigation.

of 47 CFR. §1.1413(b} should be corrected or simply state “contracts entered into after
the effective date of this rule”

The Companies asseried that the Coromission should revise the title of Rule 13 to
clarify that the review period contained theretn applies only {0 pole access commplaings,
Proposed Rule 13.1 adopts the FCC's rule governing the “review period” applcable to
FCCs Preview period” for “other pole atlachment complainms” as provided at 47 CFR,
§1.1414(b). The Compsnies contended thal, a3 8 conseguence, the Commission’s wells
established rules of practice and procedure govern all “other pole attachment
complamia,” such as those chalionging the rates, terms and conditions of pole attachment
agresinents,

o




Rule 14 — Overlashing”

The Companies contended that the Commission should adopt 8 modified version
of Rule 14 that {i) prohibits overlashing into cxisting violations, (2} confirms that
overlashing may be denied for capacity, safety, reliability and engineeting reasons, and
(3} confirms that overlashers are responsible for the cost of evaluating the proposed
should be deleted becanse it confhicts with Rule 3.1, which allows a utility 1o deny access
“where there is insufficient capacily or for reasons of safety, reliability, and generally
applicable enginesring purposes.” A preexisiing violation may pose a capscity, safety,
reliability or cngincering issuc that must be resolved prior to overlashing, The
Companies stated that overlashing into an existing viclation 13 a dangerous practice for at
least three reasons: {1} it can endanger the safety of the communications worker
performing the overlashing (for example, cansing the communications worker (o enter
into the power space}, (2} it can endanger the safety of the public by compounding
existing violations {(for example, low hanging wires over a roadway); and (3} i can
threaten the reliability of the electric infrastructure by compounding an existing problem
{for examiple, further overloading an already-overloaded pole).

The Companies agree that the new attacher to the pole should not be responsible
for the cost of remedying existing violations caused by other attaching entities. However,
this provision, in combination with the preceding sentence stating that utilines cannot
prevent an overfasher from attaching based on a thivd party’s preexisting violstion, sesms
to put the cmus on the electric utility to push forward with correcting the vielatien and
hope 0 recover the cost later. There are at least two problems with this approach. First,
by allowing make-ready to proceed before the cost-causer i3 identified, the drafl nule
would deprive the existing attacher of 1s contractual right fo be notified of the violation
and pursug a less-costly remedy, such as removal of the attachment.  Second, if the
violation is corrected before the atacher is notified, there (s no “evidence™ to back-up the
assignment of cost causation. This becomes particularly important when the corrective
action is a pole change-out.

The Companies believe the most effective way lo address delays in correcting
existing viclations would be a rule requiring oxisting attachers fo correct viclations
identified by a utility within fifieen days of notice to the existing attacher, and providing
that where the existing attacher fails to do so, the new attacher may proecccd with
corecting the violation at the existing attacher’s sole expense.

7 Although ot a defined term in the FOU Reguiations that the Conunission has been required to adopt, in
the context of pole attachment regulation, “overlashing” is the practice whereby & sorvice provider
physically ties witing to other wiring already secured 10 the pole o accommodate additional strands of
fiber or coaxial cable on existing pole attachments,

if
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Hule 14.3 - Advance Motice

The Companies support the proposed rule insofar as it would expressty allow
electric utilities to require advance notice of overlashing. As proposed, Rule 14.2 allows
a utility to require advance notice of overlashing - presurnably so that g utility may
evaluate whether the preposed overlash would create a capacity, safety, reliabulity or
enginecring issue. The proposed rule does not, however, expressly allow a utility to deny
access if an issue is identifipd. Rather, the draft rule glosses-over this woportant step and
purports‘ o move direcﬂv 0 r:ﬁquirin;J 3 ui‘i‘iiiy 103 pmvidﬁ %peciﬁc dﬂcumentaﬁon of thf—‘
any ambagwty and 863 amui pﬁhﬁmmi contlict wﬂh Rule 3.4, whn.i; ﬁxpras.ﬁ.i}f ;.i.lmm a
utthty to deny access “where there is insufficient “amcit}f or for reasons of safety,
refizhility and generally applicable engineering purposes.”

o ove t‘fd"sh fw 'E'hc: unii?} review oi the pmpmed f;wr]a&h I'hough tis provision does
not expressly prohibit an clectric uwtility from recovering the incremental costs incurred in
comnection with the engineering review of the proposed overlash, the Companies are
concerned that attaching entities would attempt to use this language 10 shifl these costs to
gleciric ratepavers. A ke that even arguably nndermiones a aulity’s ability to recover
pole attackment costs from the entity that caused those costs would run afoul of
fongstanding cost causation precedent and shilt those costs to electric utilities and their
ratepayers, When a proposed overlash requires an engineering analysis the overlasher is
the “cost causer,” and the overlasher shonld bear the cost of that snalvsis. Other reverse-
preemption states, such as Arkansas, explicitly allow pole owners to recover the costs to
review proposed overlashes,

Rules 15-2% - Formal Complaint Rules

The Companies asserted that the Commission should not sdopt Rules 15 through
2@ incerpnra‘ring the F‘Ci""z fmfma’z cnmpiaim F’lﬁf‘:‘& A% pl’i:‘/in‘il‘ih" s:tmad hy Statt,

H24~1-7 whzch pac_wgdx.—s that th(; ﬁ@mmm.saon procedural rules are applicable fo all
matters coming before 117 The FCU cpnsolidated separate complaint rules applicable to
different types of complaint proceedings into one set of complaint rudes, This
Commission’s adoption of a separate set of complant rules for pole attachment
proceedings would be contrary to the spirit of the FOU's formal complaint rufes,

Ruie 17 ~ Damages

i the Commission keeps the proposed pole attachment procedural rules, the
{Companies assert that the Commission should delete Rule 17 regarding damages, The
enactment of W.Va, Code §31G-4-4b) wreated an indirect contlict with W.¥a. Code

§24-2-7 which prohibits the Commuission frowm awarding damages.  In addition, Siaff
recommended that the Commssion adept those provisions of the FCC Procedural Rules
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and Procedure., The Companies noted that Staff recommended that the Commission not

adopt provisions that provide for the imposidon of fees and allow claims for damages.

The Companies also stated that the darmages proviston contained within the FCCs
formal conydaing rules, FCC Rule 1.723, is not applicable to pole attachment complaint
proveedings. The Companics stated that the history of the FOCC's formal complaimt rules
support its position.  Those rules, including FOC Rule 1.723, originally applied to
Section 208 complaints, and not to pole attachment complsint proceedings.  Culy
recently did the FCC adopt revisions to its formal complaint rales that made those rules
applicable to pole attachment complaints.  Because the revised formal complaint
procedures are how applicable to pole attachment complaint proceedings, in addition to
Section 208 complaints, FOCC Rale 1.723 appears on its face to apply to pole atlachment
complaint proceedings. However, that is not the case. The Companies slated that as
recently as 2011, the FOC has declived o adopt rules allowing for the imposition of
damages in pole attachment complaint proceedings. See 2011 Order at SZER-89, ¥4 107-
109 {“we decline at this time 1o amend Rule 11410 to allow compensatory damages.”}.

Rude 22.1 — Priscovery

Aceording i the Companies, if the Commission adopts the FCCs formal
complaint rules, the Commission should improve them by revising Rule 22 to specify that
the propounding of interrogatories shall ocour after the filing of the complatnt, answer,
and reply. In practice, this rule has proven to be unworkable because It stacks the
discovery deadlines on top of the pleading deadlings. The Commission should tmprove
the FCL's rules by requiring that any interrogatories be served within ten days following
the close of the pleading cycle. This change would provide a discovery process that is
more closely aligned with the Conwnission’s fraditional adjudicatory procedures.

Siaft

Staff recommended that the Commission (i) add a provisicn that provides for
joinder of complainants and causes of action similar 1o 47 CYR. §1.7235, {11y clandy
whether the omission of any reference to 47 CF.R §1.406 was intentional, (i) clanify

Segra stated that the Commission has done an excellent job in Rules §150-38-1
theough §130-38-14 of adopting rules based primarily on the FCC existing pole
attachiment rules. Adoption of the existing FCC rules allows the Commission to take
advantage of the FOC s “fully vetied” regulations, minimizes disrupiion to attachers, and
therehy  provides predictahility and uniformity ncoogssary to faciitate continued
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invesiment in broadband facilities in West Virginia. The Rules promote efficiency by
alfowing providers and pole owners that do business in more than one state to resolve
disputes under a common set of rles. Adoption of these Rules will contribute 1o the
timely deploviment of vital bruadband services n West Virginia, which in turn, will foster
fiture economic growth and fechnological innovation.

Scgra recommended that the Commission add & rule to provide for adoption of
prospective updates of the FCC's pole attachment rules unless the Commdssion either
initiates an action on its own motion of via g petition by an interesied party.

Segra contended that adoption of the FCC Procedural Rules adds unnecessary
complexity for attachers seeking a timely resolution of pole attachment disputes. Segra
recommended that the Conunission scuitle the proposed procedural rules and utilize is
curtent procedural rules to process informal and formal complaints wtil the Comunission
gains move experience in administering pole atlachment complaints.

to require adoption of only those provisions of the FCC's pole attachiment reguiations that
actually apply 1o the specific process for setting rates, torms and conditions of pole
attachments in West Virginia, and not the purely procedural mies applicable ondy 1o the
FCOs rather unigue complaint processing procedures.  The Commission should rely
upon the formal complaing, mediation, and adjudicative procedures within s Rules of
Praciive and Procedure,

Segra comended that the Commission should imerpret W.Va, Code §31G-4-4(h)

The WVCTA commended the Commission on the proposed Rales, which
substantinlly accomplish the objectives of West Virginia law while reconciling various
provisions of the FUC rules with certain pre-existing nudes of the Compussion.  The
adoption of roles consistent with the FOC and with the large body of case law that
accompanies the mles, promotes uniformity in pole attachient regulation and will
facilitate broadhand deplovinent and cornpetition in West Virginia.

’i’he WVCTA recommended thai the L ommis&;’m “evise Rufe 5.1 to morc claseiv

language in l{uk S i dcvmtca frenn the FCC R&guidtmm The W"ULTA asseris thar the
devigtion is material, however, because as the FOOs statutory minimuum, incremental
cost siandard is based entirely on “the additional costs of providing pole sttachments. .7

as provided 1n §224d 1) of the Pole Attachment Act,
Frontise

Frontier stated that the proposed Rules would fully implement W . Va, Code §316G-
4-4’s requirement that the Commission “adopt the rates, terms, and conditions of access
o and use of poles, ducts, conduits, and rights-of~way as provided in 47 U.S.C, §224 and
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47 CFR. §81.1401 - 1.1415, inclustve, of the dispute resolution process incorporaied by
reference in those regulations.” Fromtier reserved the right to submit a reply in response
1o any other comments that the Commission may receive in this proceeding,

CTIA - The Wireless Association

CTEA urged the prompt adoption of the proposed Rules and reserved further
comment for replies to initial corments,

CenmvLink

CenturyLink stated that the Rules are consistent with the best practices and expedited
time frames adopted by the FCC in recent revisions to it pole attachment rules, The

and are in the public interest.

SUMMARY OF REPLY COMMENTS

8iaff recommended that the Commission not adopt the changg proposed by the
WYCTA regarding the rate, asserting that the Comupission should ensure that the wility
covers {5 incremental costs so that ratepavers do not subsidize the telecommnmnications
industry.  Btaft also recommended that the Commission adopt the suggestion made by
Segra to include language allowing the Comnission to opt owt of autormatic adoption of
FCC rule changes.  Staff recommended thet the Commission not adopt any of the
Compamies’ proposed changes,
WVCTA

WYOTA stated that all parties except the Companies agreed that the proposed
Rudes fulfill the mandate provided in W.¥a, Code §31G-4-4. The WVITA pomted out
that the FOC rules arg the product of g comprehensive rulemaking proceeding to
streamiine and tmprove pole attachment rules to facibitate the same interests sought by
West Virginia, citing the FCC s 2018 Order. The Companies (and various other electric
utihibies) made many of the same objections during the FCC proceeding that they make m
thiz proceeding. The FOU modified its rules where it deemed appropriate and rgjected
other proposals after due consideration. The WVCTA asserted that the FCC rules retlect
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a careful balancing of interests in the context of establishing effzetive rules that will
promote deplovment and corpetition,

WYCTA provided a specific example of the Companies’ departure from the FOC
rules in their proposal to require that the communications worker safety zone be
classificd as “umusable space”. WVYCTA stated that this proposal would substantially
increase the cost of pole attachments and cited cases in which the FOCO rejected this
proposal, The WVUTA also stated that the Companies” proposal 1o require attachers (o
obtain written consent from private landowners for easements before being allowed to
access poles conflicts with the FCC rues and 47 US.C. §224, which allows alectric
companies to deny pole access only “where there is insufficient capacity and for reasons
of safety, reliability and geperally applicable cogineering purposes.” Therefore, the
Companies’ proposal is contrary to W, Va, Code §31 Godedby.  WVYCTA stated that
cable systems generally have access o private easements under the federal Cable Acy, 47
U8, §341¢a)(2), and to public snd private sasements under W.Va, Code §424D-1-%a)
{right Lo use sasements) and 240-1-9(1}{4)covering any “public or privale cascrment for
electric, gas, telephone or othor utility transmission™).

Segra

Segra agreed with Staff that the Commission should clarify the Bules to ensure
that the Definitions section appliss only o the Pole Attachiment Rules. Segra also agreed

corresponding FCC regulation.  Segra oppused the majority of the Companies’
recomunendations, contending that those recommendations deviate from FCC regulations
that have already been the subiect of extensive FCC veview. In its 2018 Order the FCC
addressed the make-ready process, including the “one-touch make-resdy” proocess,
overfashing and the safety and rellability concerns expressed by the Companies. Segra
recominended astomatic adeption of future FCC regulations because they would address
any concerns about changes to the FCC regulations as a result of appeals by the electric
piilities, Regrs confinued io recommend that the Commission not adopt the proposed
pole atiachment procedural rules, asserting that the Compmission’s currert Rules of
Practice and Procedurs are adequate.

Frontier

Fromtier agreed with the Staff and WVYCTA rovisions. Fronticr opposed the
Companies’ proposed revisions becaunse they deviste from the FUO's pole altachment
regulations and would create substantive differcnces between the Conumssion’s Pole
Attachupent Rules and the FCC's pole aitaclunent repulations.  Froutisr noied that
Commission jurisdiction and authority are conforred by statute and emphasized the
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mirrored the FCC’s regulations. CTIA contended that the revisions to the Rules nroposed
by the Companies are sontrary 1o the clear directive of the Legislature and are an attempt
to re-litigate FCC precedent on pole attachment regulation. CTIA pointed out that the
Pennsylvania Public Uiitity Commission recently took jurisdiction over pole attachments

the Companies’ proposals 1o revise the definition of “Usable Space™ and to sssign make-
ready responsibilities to atlachers that the FCC has placed on pole vwners. CTIA also
contended that the Companies’ recommendation to adopt a specific rule requiring
attachers to obtain written authorization from landowners is inappropriste.  Access o
property is 2 contractual issue that is worked out prior to an attachment. The Companies’
proposal would only add another unnecessary burdle for all attachments even when
additional authorization is unnecessary. 8B 3 is clear in its directive that the Commission
adopt the FCCs rudes, theretore, the Companies revisions should be dismissed.

CTiA stated that it does not objeet fo the Companies’ proposal (o use the ferm
of telecommunications services” is used. CTIA also pointed out errors in the formula
reflecied on Attachment 1D of the Rules and recommended that the Conunission review
the Rules for any other errors. CTIA recommended that the Commission review the

specific process of setting rates, ferms and conditions of pole attachments in West
Virginia, CTIA agreed with Segra that the Commission should establish a process to
rapidly consider and adopt future FOU rule changes.

The Companics urged the Commission (o embrace the approach of other reverse
preemplion states, such as Arkansas and Louisiana, and adopt is own pole attachment
regulations that are faifored to serve West Virginizs's specific needs, and reject wholessle
adoption of the FCUO pole attachment rules. The Companies asserled thal the
Commission’s proposed rules tilt unnecessarily in favor of the inierests of the
communications companies. The Companies continued to agree with Segra that the
Commission should not adopt a separate set of procedural rules and. instead, apply is
current procedural rules (o pole attachment proceedings. The Companizs agreed with the
11406643, They also recomumended that the Commission modify the Rules, i adopted as
proposed, i the Companies are successful n an appeal of FCU Rules 11413100023,
11413 and 11413 in the Ninth Cirouit.  Finally, the Companies asserted that Segra’s
proposal to adopt a rule providing for automatic adoption of new FCC rules conflicts with

* Ponn, Pub, UL, Comm’n, Final Rulemaking Order, Docker Mo, L-2018-3002672 {Sep. 3, 2019).
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Administrative Procedures At

COMMISSION COMMENTS

Al commeniers, with the exception of the Companigs, generally supported the
adoption of the substantive portien of the FCC's rules as proposed by the Commission,
with a few recommended changes.  As stated o thetr Executive Summary, the
Companies took the position that the Legislature did not empower the Conunission o
follow the FCC regulations lock-siep, but in a way that meets the porpose of the FCC

Companies LL. Executive Summary % 1,8,

The Commission disagrees with the Companies posifion that the Cormmisaion
miay adopt ruies that deviate materially from the FCU Regulations, The Legislature, by
the passage of 3B 3, directed the Commission to © ...adopt the rates, terms, and
conditions ... as provided in 47 ULS.C. §224 and 47 CF.R. §§1.1401 - 11415, inclusive,
of the dispute resolution process incorporated by reference in those regulations and any
subscquent modifications or additions 1o the provisions of the United States Code or
Code of Federal Regolations provisions referenced herein.” Owir charge could not be
mare clear. The Pegislature did not direct the Commission o adopt pole atiachment rules
similar to the TCC Regulations, or (o adopt the FOCC Regulations with the exception of
certain provisions of the FUC Regulations such as those for usable space, rate formulas,
survey requirements or ILECs. As we stated in the October 11, 2019 Order,

The proposed Pole Attachment Rules were drafied on the basis that the
Cormmission should adopt rules that reflect, as closely as possible, the
substantive requirements and processes set forth in the FCC Regulations
arel FOO Procedural Rules while eliminating those provisions that contain
requirements and processes that are unigue to FCC operations and do not
apply or make sense under the Convmission’s current strocturs and
operatons.

Oictober 11, 2019 Order ar 12,

The Commission did not state that we would eliminate provisions because they
require new procedores or may be challenging to administor,

Therefore, the Conurnission will not accepl any of the Companies’ proposed
revisions that materially change the duties, responaibilities, raie caleulations, terms or
comditions provided for in the FUC s scheme of pole atachment regulation. Specifically,
we do not accept the Companies’ proposals regarding:

{i} Rule 23 to change the defintion of “usable space™ to exclude the
communication worker safely zone;
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{tiy Rule 2.12 1o change the definition of “unussble space” to0 include the
communication worker safety zone;

{1i1y Rule 3.1 to reguire attachers to obtain written authorization from landewners
as & condhtion for access to poles;

{vii} Rules 16.3.4, 10.4 and 10.5.3 o change the utiiity’s and attacher’s obligations
reparding surveys, notice and estimates;

{viii} Rule 10.9.2 o ¢change the make-ready requirements;

“simple™;

() Rule 16.10.6 1o authorize pole owners to transfor attachments o new poles and
charge attachers,

{xiy Rulg 11.1 to revise the requirements for the uilities” Hst of asthorized
CONLracion;

{xil) Rule 12 10 delele the Rule and remove [LECs from the Pole Attachment
Rules: and

{xiii} Rule 14 1o change the obligations and requirements regarding overlashing.

Adoption of any of these revisions would constitute a substantive change o the
FCC scheme of pole attachment regulation and would, therefore, be a departure from the
mandate of W.Va, Code §31G-4-4{b}.

\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\

While the Commission i rejecting most of the Companies’ revisions because they
reflect substantial departure from the FCC Hegulstions that the Commission is required to
adopt, a fow of the issues raised by the Companies bear further discussion,

The Commission appreciates the Companies’ concerns about safety and reliability
of equipment expressed in thetr proposed revisions regarding self-help make-ready, work
above the conununication worker safity zong and overlashing, However, as pointed out
by some of the commeniers, the FCC considered these concerns in the 2018 Wireline
Infrastructure case and provided safeguards including the 90-day make-ready period for
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utilities, deviation from the required timeline for make-ready by utilities if necessary.
wiility approval of contractors, and advance and post-completion potice of seif-help.

the provisions of Chapier 316, Article 4 shall not apply to facilities located above the
communication worker safely zone and Rule 10.9.2. that provides for a self-help remaedy
above the commmunications space. However, the mandate of the Legislature in ¥ Va

.....................................................

Also, with regard to overlashing, as Segra stated in i3 Reply Comments, the FCC
has considered the Companies’ concerns regarding overlashing., The Commission does
not reject the Companies’ proposed revisions lightly, The FCC, however, has reviewead
the overlashing issues and determined that the advance notice reguivement has been
suffictent lo address safety and reliabifity concorns, Segra, RO at 7, citing the 2018
Wirgline Infrastructure Order at 8 113, Also, as Segra stated, the FCC found that the
ability to overlash often marks the difference between being able to provide broadband
service within weeks instead of months, Id at 8. As stated above, the Companies’
proposals about overlashing are a departure from the FCC scheme that the Commission
has been dirscted to adopt. I a utility determines that an overlashing creafes capacity
safety, reliabillly or enginesring concerns that cannot be worked oul between the unlity
and the overlasher, the utility or overlasher may file a complaint and request expedited
treatment. Interim relief may be requested by a utility {0 enjoin the proposed overlashing
until the case is resolvad.

As the Companics asserted, the Commission has exercised jurisdiction {o regulate
joint use agreements between eloctrie utibities and [LECs undor the general repulatory
authority to vegulate utilities as provided in W Va. Code Chapter 24, The Legislature
has, however, chosen to provide a specific framework for the regulaticn of pole
attachiment disputes betwesn the Companies and ILECs in Chapter 314 by the passage of
S8 3. The Legisiature required the Coramission o adopt the rates, terms and conditions
as provided in 47 CF.R. §§1.1401 through 1.1413 and did not excisde FCC Regoelation
Fi413 that melndes 1LECs from that reguirement. To the exient the Companies are
aggricved by the maoner that the Legislatare has divected the Commission to regulate

Companies should seek appropriate changes to the statuie,

The Companies proposal o change the definition of “pole attachment” to replace
the term “provider of telecommunicalion service” with “telecommunications carrier”
does not appesr o be a substantive change, especially because the ferm
“telecomrnunications  carrier” 18 used throughout the Rules. Nome of the other
commenters requested this change. The teom “elecornmunications carrier™ is defined at
Rule 2.8 as “any provider of telecommmnications services, except aggregators of
telecommunications services or ILECs”  The terms are interchangeable.  The




accept this change to the Defintions.

With regard {o addimg the term “broadband-only providers” to the defimilion of
pole attachment, the FCC did not include broadband-only service providers in the
definition and there was no input from the other conunenters about the mplications of
this revision or the claim of the Companies that inclusion of broadband-only providers
would help fulfill the purpose of Chapter 314G, The Companies explained that broadband
service falle outside of the protection of 47 11.5.0. §224 because broadband omly
providers are neither “providers of telecommunications serviee” nor “telecommunications
carriers™,  The Conwnission will nol expand the defintdon but may broaden it in the
future if experienee dictates that changes ars warranted.

The Commission has made certain rovisions 1o the proposed Rules, W.Va. Lode
§31G-4-4(b) requires that the Cormmission adopt the rates, terms and conditions of the
FCC Regulations, “and any subsequent modifications or additions to the provisions of the
United States Code or Code of Federal Regulations provisions referenced herein.” With
regard to the adoption of futwre modifications of 47 US.C §224 and/or 47 CER
§81.1401.1.1413, the Commission provided in Ruleg 1.5 for “adoptinn of future changes
as those regulations may ke amended”, Upon review of the comments of the Companigs,
Staff and Segra, the Commission will revize Rules 1.9 and 1.8 to clarily the requirement
to adopt subszquent modifications. The Commission will add a 60-day watling peniod
untii new foderal regulations become effective in West Virginia and a provision that the
new federal law will become effective unless otherwise ordered by the Commission to
provide the Commission the opporinnity to review the new law or regulation and
determine if any rulomaking procedure is necessary at the state fevel.

With regard to Rule 2 ~ Delinitions, the Commission agrees with Staff and Scgra

of clarification. As a result of the Companies’ comments, the Commission revised the
definition to specifically add the rate of return component.  As pointed out by the
{Companies, administrative and general expenses are incloded i operation and
mainienance eXpenses.

Upon review of the conuments by the Compandes, the WYCTA and Segra
regarding Rule 5.1, the Commission agrees that Rule S.1 should be revised to track the
language of FCC Repgulation 1.1406{a).

The Commission did not follow the exact langeage of FCU Regulation 1.1406(b}
in corresponding Rule 5.2 because the FCC Regulation is not olear and, although it may
work in practice, it does not work as deseribed by the Compantes. The last sentence of
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Cerrasd

the FCC Regulation states that any reimbnwsement for nos-recurring costa ave exchided
from capital costs. A true comribution in aid of construction should be deducted from
capital cost. However, if a reimbursement is for an operation and mainienance expense it
would not be deducted from capital costs, but would be excluded from operation and
mainfenance expense,  The Commission agrees with the Companics” comments and
example stating that reimbursed expenses for a pole change out are charged to the same
capital and expense accounts {0 which the work was originally charged,  The
Commission has revised Rule 5.2 to clarify that reimbursed operation and mainienance
expenses wili be eredited (o expense accounts.

Bule 9.1 will be corrected to include a reference to Buyle 5.4.1.

Contrary to the Companies’ interpretation, the Commission did not intend {or the
adoption of Rule 13.1 o Hmit the appheation of the pole attachwment progedural rules to
pole access complaits, Rulg 13.1 correspends to FCC Regulation 1 14la{a). FCC
Regulation | 1414{b) provides that FCC Procedursl Bule 1.740 shull govern the review
period for all other pole attachment comnplaints. FCC Procedural Rule §1.740 provides
for the review period for complaints under 47 11.S.C. §203. The Legislature granted the
Commission authority to operate under 47 US.C. §224. The Commission, therefore, did
not adopt FCC Regulation 1.1414{h}, To chminale any confusion about the review
period Rule 13 will be revised to provide for 2 180-day review peried for all pole
attachment complaints as provided in 47 UR.C, §224(cX 3B This will also ensure
that the Commission has adopled a review period that will maintain roverse preemption.
The Commission will endeavor (o process pole aftachment cases as expeditiously as
possible and expects that most ¢ases may be processed in less than 188 days.

The Companies, Staff and Segra reconumnended that the Commission not adopt the
F{C Procedural Rules and instead use our current Rules of
administration of pole attachment complaints.  Thewr recommendation ignores the
reguirement of W.¥a. Code §310G-4-4(b} to adept, ™ ... the dispute resolution process
incorporaied by reference m those regulations,,..” The Conunission has had more than a
little consternation with respect to adoption of ancther set of procedural rules. To throw
out the FCC Procedural Bules, however, would require the Commnission to ignore the

adopt procedural rules that are applicable to all matters coming before us does net restrict
the Commission from adopting differest procedures for different types of cases,
especially when required by the Legislature under a ditforent chapter of the Code.

However, sfier careful consideration and review of the comments provided by the
Companics, the provision for awarding damages at Rule 17 will be removed. The
Comrmssion has not historically been a venue with authority 1o grant damage awards.
Maore importantly, as the Companigs staled, the FCC has not inchuded compensatory
damages o FUC Regulation 1,1407 that govems remedigs.  Although the FOU
Procedural Rules include a rule on damages, as pointed out by the Companies, those
Roles apply to other types of proceedings and the FOC does not award damages in pole
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attachunent complaint cases. The Companies referved the Compussion to the 2011 FOC
{Ovder in which the FCC stated that 1t dechined to amend Rule 1.1410 w0 include
compensatory damages. Companies 1L.C. at 42, Therefore, the provisions for damagss in
the proposed Rules will be removed,

Pursuant to the Staff recommendation, the Commission added the provision for
poinder at new Rule 17,

The Commisaion intentionally omitted a rule that corresponds to FOC Regulation

interrogaiories ten days after the pleading is not a material change to the FCC procedural
process and is reasonable.

The Commission understands that cerfain FOU regulations are under appeal or
reconsideration. The Commission will consider any subsequent modifications to the FCC

The Legislature has determined that West Virginia shouid reverse-preempt FOC
murisdiction over pole attachment regulation and has directed the Commission o achieve
reverac-proemption by adopting the FCC schome of pole attachmaent reguiation, including
the FCC dispute resolution procedure. The Commission may comsider modilfications to
the Pele Attachment Rules either by petition or on ouwr own motion in the gvent the
authority 1o adopt Pole Atachment Rules and dispute resolution procedures that depart
from the FCC scheme of regulation,

The final Pole Attachment Rules adapted by this proceeding are attached to this
Order a3 Exhibit A, For informational purposes only, an unofficial black line version of

Exhibit B, Corrections have been made o the rate formuolas as reflected in the {ingl
rules.

FINDIMGS OF FACT

1.
130 CB.E. 38, as required by W, Va Code §310G4

vy

Z. The public had notice of this proceading, as evidenced by the affidavin of
publication fled with the Commission, and a comment period.

3, The Commission has considered the comments received in this matier in
making the decisions herein.

o
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CONCLUSION OF 1AW

Government of Pole Attachments, with modifications as noted herein, should be
promulgated as final rules.

ORDBER

T 18 THEREFORE ORDERED that the Rules tor the Governgnent of Pole

miles effective sixty dayvs from the date of this Order.

IT IS FURTHER ORDERED that the Commission Executive Secrgtary file a
clean copy of the text of the final Rules for the Government of Pole Attachipents, 150

C.S5.R. 38 with the roquired forms with the office of the West Virginia Seceatary of State.

IT IS FURTHER ORDIERET that on entry of this Chrder, General Grder No. 261 1
closed and shall be removed from the docket of open cases

IS FURTHER ORDERED that the Excoutive Scerctary serve a copy of this
Order on all parties that filed comments in Case No. 19-0531-T-G1 and General Order
Mo 261 by electronic service if e-service agresments are on file, or by United States First
Class Mail and on Staff by hand delivery.
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IT I8 FURTHER ORDERED that the Executive Secretary serve a copy of ihis
Order on all public wiilities in West Virginia except railroads, public service disiricts and
cooperatives. The Hxscutive Secrelary shall also serve all cable sysiermns and
tclocommunications compantes and the Consumer Advocate [Hvision by electronic
service if e-service agreements are on filg, or by United States First Class Mail.

A True Uopy, Leste,

Connte Graley, Executive Secretary

RMAAcw
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Exdubit A
TYFLE 150
LEGISLATIVE RULE
PUBRLIC SERVICE COMMISSION

SERTES 38
RULES FOR THE GOVERNMENT OF POLE ATTACHMENTS

§153-38-1. General.

L., Scope. - These rules govemn the regulation of pole attachments subject o the jurisdiction of the
Public Bervice Commission pursuant to W. Va. Code §31G-4-4, and subject to regulation under 47 17.8.C.
§224, commondy reforred 1o as the Pole Anachment Act and the regulations promulgated thercunder at 47
CFR §§1.1401-1,1415,

L2, Authority. - W, Va. Code §§24-1-1, 24-1-7, 24.2-1, 24.2.7, 31G-4-4.
1.3, Filing [ate, -
14, Bffective Dhate, --

1.5, Intent. - The Commission has the authority to consider, and will consider, the interests of the
subscribers of the services offered by mweans of pole attachments as well as the interests of the coustmers
of the utillity services. These rules, commonly referred to as the Pole Attachment Rules, adopt the rates,
terras, conditions and complaing procedures for access to and use of utility poles, ducts, conduits and

L6, Application of rules. -~ This Series applies to all persons, entities, poles, dusts, conduits and
rights-of-way subject to 47 U.S.C. §224 and 47 CF.R. §§1.1401-1.1415 as the federal statute and those
regulations meay be amended. An amendment to 47 U.S.C. §224 or 47 C.F.R. §§1.1401-1.1415 shalf teke
effect in West Virginia 60 days after the offective date of the federal change unless otherwise ordered by
the Commission.

§150-38-2, Definitions.
2.1, These delinitions apply only to the Pole Aftachment Rules.

2.2. The term “utility” means any person that is a local exchange carrier or an electric, pas, water,
steam, or other public utility, and who owns or controls poles, dusts, conduits, or rights-of-way used, in
whole or in part, for any communications through wires or cables. Such term does not includs any
raiircad, any person that is cooperatively organized, or any person owned by the Federal Govemment or
the State.

2.3, The term “pole attachment” means any attachment by a cable television system or provider of
telecommunications service to a pole, duct, conduit, or right-of-way owsed or controfled by & wtility,

2.4, Witk respect to poles, the term “usable space™ means the space ou a utility pole above the
minimum grade level which can be used for the attachment of wires, cables, and associated equipment,
and which inclades space occupied by the utility. With respect to conduit, the ferm usable space means
capacity within & conduit system which 15 available, or which could, with reasonable effort and expense,
be made available, for the purpose of installing wires, cable and associated equipraent for
telecommunications or cable services, aad which includes capacity ocoupied by the wiility.

2.5. The term “complaint™ means a filing by 2 cable television systeny operator, a cable television
systom association, a wlilily, an association of utilities, a elecommuaications carrder, or an association of
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telecommunications carriers allogiug that # bas been denied access to a utility pole, duct, conduli, or
right-of-way in violation of these rules and/or that a rate, term, or condition for a pole altachment i3 not
just and reasonable. It also means a filing by an incumbent local exchange carrier (as defined in 47 U.S.C.
§231{h}) or ao association of incumbent local exchange carriers alleging that a rate, term, or condition for
a pole attachment is not just and reasonable.

2.6, The term “complainant™ means a cable television system operator, a cable television system
association, a wtility, an association of utilities, & telecommunications carrier, an assosiation of
telecommunications carriers, an incumbeat local exchange carrier {as defined in 47 U.S.C. §251(h}) or an
association of incumbent local cxchange carriers who files a complaint,

27 The term “defendant” wmeans a3 cable television sysiem operator, a utility, or a
teleconmunications carrier against whom a complaint is filed.

2.8, The term “Siate” means the State of West Virginia, or any political subdivision, agency, or
instrumentality thereof.

2.9, For purposes of these rules, the term “telecommunications carrier™ means any provider of
telecommunications services, except that the term does not include aggrezators of telecommunicatinns
services (as defined m 47 US.C. §226) or incumbent local exchange cartiers {as defined in 47 U.S.C.
§251{(h).

2.10. The term “conduit” means 2 struclure containing one or more ducts, usuzlly placed in the
ground, in which cables or wires may be installed.

2.31. The term “conduit system™ means a collection of one or more conduils together with their
supporting infrastrucfure,

2.12. The term “duct” meens a single enclosed raceway for conductors, cable and/or wire,

2,13, With respect 1o poles, the term “unusable space™ means the spave on a utifity pole below the
usable space, including the amount required to set the depth of the pole.

2.14. The term “attaching entity” includes cable system operators, telecommunications carriers,
incumabent and otbher local exchange carriers, utilities, governmental entities and other entities with a
physical attachment to the pole, duct, conduit or right of way. 1t does not include governmental entities
with only seasonal attachments to the pole.

2,13, The term “Inner-duct” means a duet-like raceway smaller than a duct that is inzerted into a duct
so thet the duct may carry multiple wires or cables,

2.16. The term “make-ready” means the modification or repiacement of a utility pole, or of the lines
or equipment on the utility poie, 1o accommodate additional facilities on the utility pole,

2.17. The term “complex make-ready” means trapsfers and work within the communications space
that would be reasonably likely to cause a service outage(s) or facility damage, including work such as
spheing of any communication attachrent or relocation of existing wireless attachments. Anv and all
wirgless activities, including those involving mobile, fixed, and point-to-peint wireless communications
and wireless internet service providers, are to be considered complex,
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238, The term “simple make-ready” mcans make-ready where existing attachmenis in the
communications space of a pole could be transferred without any reasonable expectation of a service
outage or facility damage and does not require splicing of any existing communication attachment or
relocation of an cuisting wireless attachment,

2.1%. The term “communications space” means the lower usable space on a utility pole, which
fypically is reserved for low-voltage communications equipment.

2.28. The term “Comemdission™ means the Public Service Commission of West Virginia.

2.21. The term “carrying charge rate” shall include capital costs including a rate of returs, income
taxes, depraciation, taxes other than income taxes, and an operation and maintenance expense factor.

§150-38-3. Duty to provide access; medifications; potice of removal, increase or modification;
petition for temporary sfay; and cable sperator notice,

310 A uility shall grovide a2 cable television system or any telecommunications carrer with
nondiscriminatory access to any pele, duct, conduit, or vight-of-way owned or conirolled by it
Notwithstanding this obligation, a utility may denv a cable television system or any telecommunications
carrier access to its poles, ducts, conduits, or rights-of-way, on a nondiseriminatory basis where there is
insufticient capacity or for reasons of safety, reliability and generally applicable engineering purposes.

3.2, Requests for access to a utility’s poles, dusts, conduits or rights-of-way by a telecommunications
carrier or cable operator must be in writing. If access is not granted within 43 days of the request for
access, the utility must confirm the denial in writing by the 45th day. The utility’s denial of access shall
be specific, shall inciude all relevant evidence and information supporting its denial, and shall explain
how such evidence and information relate to a denial of access for reasons of lack of eapacity, safety,
refiability or engineering standards.

3.3, A utility shall provide a cable {elevision systera or telecommumnications camrier no less thas 60
days written notice prior o

33.1. Removal of facilities or termination of any service to those facilities, such removal or
termination arising out of a rate, term or condition of the cable television system operator’s or
telecommunications carrier’s pole attachment agreement;

3.3.2. Any increase in pole attachment rates; or

3.3.3. Any modification of facilites by the ulility, other than make-ready noticed pursuani to
Rule 10.5, routine maintenance, or modification in response to emergencics,

3.34. A cable television system operator or telecommunications carrier may file a “Petition for
Temporary Stay” of the action contained in a notice received pursuant to Rule 3.3 within 15 days of
receipt of such notice, Such submission shall not be considered unless it includes, in concise rerms, the
relief sought, the reasons for such refief] including a showing of irreparable harm and likely cessation of
cable television service or telecommunication service, a copy of the notice, and certification of service as
required by Ruie 4 2. The utility may file an answer within 7 days of the date the Petition for Temporary
Stay was filed. No further filings under this section will be considered unless authorized by the
Coramission.

3.3.5. Cable operators must notify pole owners upon offering telecommunications services.
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§150-38-4, Pole attachment complaini procesdings.

4.1. Pole attachment complaint proceedings shall be governed by Rules 15 through 29 of this Series,
except as otherwise provided in this Series,

4.2, The formal complaint shall be filed with the Executive Secretary of the Commission and shall be
accompanicd by a certification of service on the named defendant, and each of the Federal, State, and
focal governmental agencies that regulate any aspect of the services provided by the complainant or
defendant.

4.3. The complaint shall include & statement that the utility is not owned by any ratlroad, any persan
wha 1s cooperatively organized or any person owned by the Federal Government or the State.

4.4, The complaint shall be accompanied by a copy of the pole attachment agreement, if any,
between the cable television systern operator or telecommunications carrier and the utility. If there is no
present pole attachment agreement, the complaint shall contain:

4.4.1. A statement that the ulility uses or conirols poles, ducts, or conduits used or designated, in
whole or in part, for wire communication; and

4.4.2. A staternent that the cable television system operator or telecommunications carrier
currently has attachments on the poles, ducts, conduits, or rights-of-way.

4.5, 'the complaint shall state with specificity the pole atiachment rate, term or condition which is
claimed to be unjust or unreasonable and provide all data and information supporting such ¢laim, Data
and information supporting the complaint (including all information necessary for the Commission o
apply the rate formulas in Rule 5.4 should be based upon historical or original cost methodology, insofar
as possible, Data should be derived from ARMIS, FERC Form 1, Anoual Report to the Commission or
other reports filed with state or federal regulatory agencies (identify sowree). The complainant shall also
specify any other information and argument relied upon to attempt fo cstablish that a rate, term, or
condition is oot just and ressonable.

4.6, A utility must supply a cable felevision system operator or telecommunications carrler the
information required in Bole 4.5, as applicable, along with the supporting pages from its ARMIS, FERC
Form 1, Annusl Report to the Commission, of ather report {0 a regulatory body, and calculations made in
connection with these figures, within 30 days of the request by the cable television syster operator ot
telecommunications carrier.

4.7, If any of the information and data requircd in Rules 4.5 and 4.6 is not provided to the cable
television sysiern operator or telecommunications carrier by the utility upon reasonable request, the cable
television system operator or telecommunications carrier shall inciude a staternent indicating the steps
taken to obtain the infonmation from the utility, inclading the dates of all requests. No complaint filed by
a cable television system operator of felecommunications carrier shall be dismissed where the utility has
failed to provide the information required under Rules 4.5 and 4 6 after such reasonable request.

§150-38-8. Commission consideration of the complaini.

5.1, The complainant shall have the burden of establishing a prima facie case that the rate, term, or
condition is not just and rcasonable or that the denial of access violates 47 U.8.C. §224(0). If, however, a

4
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utifity argues that the proposed rale is lower than its incremental costs, the utility has the burden of
establishing that such rate is below the statuiory wminkmum just and reasonahie rate. In a case involving a
denial of access, the wiility shall have the burden of proving that the denial was lawful, once a prima facie
case is established by the complainant,

J.2. The Conpission shall determine whether the rate, term or condition complained of is just and
reasonable. For the purposes of this paragraph, a rale is just and reasonable if it assures a utility the
recovery of nob less than the additional costs of providing pole attachments, nor more than an amount
determined by muitiplying the percentage of the total usable space, or the percentage of the total duct or
conduit capacity, which is occupied by the pole attachment by the sum of the operating expenses and
aciual capital costs of the utility aftributable fo the ecntire pole, duct, conduit, or right-of-way. The
Commission shall exclude from actual capital costs, and expense accounts to which the work was
charged, those reimbursements received by the wtility from cable operators and telecommunications
carriers for non-recurring costs.

5.3. The Commission shall deny the complaine if # determines that the complainant bas not
established a prima facie case, or that the rate, term or condition is just ansd reasonable, or thal the denial
of aceess was lawful.

5.4. The Commission will apply the following formulas for determining a maximum just and
reasonable rate:

54.1. Toomula A shown on Attachment A shaif apply to attachments to poles by cable operators
providing  cable services. This formula shall also apply to aftachments to poles by any
telecommunications carrier (1o the extent such carrier is not a party to & pole attachment agreement) or
cable operator providing telecommunications services until February 8, 2001,

542, With respect to attachments to poles by any telecommunications carrier or cable operator
providing telecommunications services, the maximum just and reasonable rate shall be the higher of the

rate vielded by Rules 5422 0r 5425,

54.2.a TFormula B shown on Attachment B applies to the extent that it yields a rate higher
than that yiglded by the applicable forowula in Rule 5.4.2.b;

54.2b. Formula C shown on Attachment C applies to the extent that it yields a rate higher
than that yielded by the applicable formuia in Rule 5.4.2.3; and

54.3. Formula D shown on Attachwment 1 shall apply to attachments to conduit by cable
operators and telecompunications carriers.

§150-28-b, Remedies,

6.1 If the Commission determines that the rate, term, or condition complained of is not just and
reasonable, it may prescribe a just and reasonable rate, ferm, o candition and may:

6.1.1. Ternminate the unjust and/or unreasonable rate, term, or condition;

6.1.2. Substitute in the pole aftachment agreement the just and reasonable rate, term, or condition
established by the Commission; and/or

6.1.3. Order a refund, or pavinent, if appropriate, The refund or payment will normally be the
difference between the amount paid under the anjust and/or unreasonable rate, term, or condition and the

5
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amount that would have been paid under the rate, term, or condition established by the Commission, plus
interest, counsistent with the applicable statute of Himitations.

6.2, I the Comumission determines that access 1o a pole, duct, conduit, or right-of-way has been
unlawfully denied or delayed, It may order that access be permitted within a specified time frame and in
accordance with specified rates, terms, and conditions.

§150-38.7, Imputation of rates; modification costs.

7.1, A wutility that engages 0 the provision of telecommunications services or cable services shall
impute {o its costs of providing such services {and charge any affiliate, subsidiary, or associate company
enigaged in the provision of such services) an equal amount to the pole attachment rate for which such
corapany would be liable under this section.

7.2, The costs of modifying a facility shall be borne by all parties that obtain access to the facility ag
a resuit of the modification and by all parties that directly benefit from the modification. Each party
described in the preceding sentence shall share proportionately in the cost of the modification. A party
with a preexisting attachment to the modified facility shall be deemed to direclly benefit from a
modification if, after receiving setification of such modification, as provided in these rules, it adds to or
modifies its attachment, Notwithstanding the foregoing, a party with a preexisting attachment to a pole,
conduit, duct or right-of-way shall not be required to bear any of the costs of rearranging or replacing its
attachment if such rearrangement or replacernent is necessiiated solelv as a result of an additional
attachment or the modification of an cxisting attachment sought by another party. If a party makes an
attachment to the facility after the completion of the modification, such party shall share proportionately
in the cost of the modification if such modification rendered possible the added attachment.

§150-38-8. Allocation of Unusable Space Costs,

&.1. With respect to the applicable formuls referenced in Rule 5.4.2, 3 utility shall apportion the cost
of providing nrusable space on a pole so that such apportionment equals two-thirds (2/3) of the costs of
providing unusable space that would be allocated to such entity under an equal apporlionment of such
costs among all attaching entities.

8.2. All attaching entities attached to the pole shall be counted for purpeses of apportioning the cost
of uiusable space.

8.3, Ulilities may use the following rebuttable presumplive averages when calculating the number of
attaching entities with respect to the applicable formula referenced in Rule 542, For von-ushanized
service areas (under 50,000 population), a presumptive average number of atiaching cntities of three. For
urbanized service areas (50,000 or higher population}, & presumptive average mumber of attaching entities
of five. If any part of the utihly’s service area within the state has a designation of urbanized (56,000 or
higher population) by the Bureau of Census, United States Department of Commerce, then all of that
service area shall be designated as urbanized for purposes of determining the presumptive average
number of attaching entities,

84. A utility may establish its own presumptive average number of attaching entities for its
urbanized and non-urbanized service area as follows:

8.4.1. Each utility shall, upon request, provide all attaching entities and all entities sccking access
the methodology and information upon which the wiility’s presumptive average number of attachers is
based.
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8.4.2. Each utility is required to exercise good faith in establishing and updating its presumptive
average number of attachers.,

8.4.3. The presumptive average number of attachers may be chalienged by an attaching eniity by
submitiing information demonstrating why the utility's presumptive average is incorrect, The attaching
entity should also submit what it believes should be the presumiptive average and the methodolozy used.
Where a complete {nspection is impractical, 2 statistically sound survey may be submitted.

8.4.4, Upon sucecessfal challenge of the existing presumptive average number of attachers, the
resulting data determined shall be used by the utility as the presumptive number of attachers within the
rate formula.

§150-38-9. Use of presumptions in calculating the space factor,

9.1, With respect to the formulas referenced in Rules 5.4.1, 5.4.2.a and 5.4.2.b, the space occupicd by
an gttachment is presumed to be one foot. The amount of usable space is presumed to be 13.5 feet. The
amount of unusable space is presumed to be 24 feet. The pole height is presumed to be 37.5 foet, These
presumptions may be rebutied by either party.

§130-38-18. Timeline for access to utility poles.
10.1. Definitions.

10.1.1, The term “attachment” means any attachment by a cable television svstem or provider of
telecommunications service o a pole owned or controlied by a utility.

16.1.2. The term “new attacher” means a cable televizion system or telecommunications carrier
requesting to attach new or upgraded facilities to a pole owned or controlled by a utility.

10.1.3. The term “existing attacher™ means any entily with equipment on a utility pole.

10.2. All time Hmits in this section are 1o be caleulated according to Rule 7.5 of the Commission
Rules of Practice and Procedure, 150 C.8.R. 1.7.5.

10,3, Application review and survey - Application completeness. A utility shall review a new
aftacher’s attachment application for completeness before reviewing the application on s merits, A new
attacher’s attachment application {s considered complete if it provides the utifity with the information
necessary under its procedures, as specified in a master service agresment or in requiremenis that are
available in writing publicly af the time of submission of the application, to begin to survey the affected
poles.

1031, A utility shall determine within 10 business days afier receipt of a new attacher’s
attachment application whether the application is complete and votify the attacher of that decision. If the
utility does not respond within 10 business days after receipt of the application, or if the wtility rejects the
application ss incomplete but fails to specify any reasons in its response, then the application is decraed
complete. If the utility timely noiifies the new atiacher thal its atischment application is not complete,
then it must specify all reasons for finding it incomplete.

10.3.2.  Any resubmitted application need only address the utility’s reasons for finding the
application incompiete and shall be deorsed complete within 5 business days afier its resubmission, unless
the wtility specifies to the new attacher which reasons were not addressed and how the resubmitied
application did not sufficienty address the reasons, The new attachsr may follow the resuhunission

7
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procedure n this paragraph as many times as it chooses so long as in each case it meakes & bona fide
atternpt to correot the reasons identified by the utiity, and in each case the deadline set forth in this
paragraph shall apply to the utility’s review.

1¢.3.3. Application review on the merits. A utility shall respord o the new atiacher either by
granting access or, consistent with Rule 3.2 denying access within 45 days of receipt of 3 complete
application o attach facilities to its otility poles (or within 60 days in the case of larger orders as
desoribed in Rule 10.7). A uiility may not deny the new attacher pole access based on a presxisting
violation not caused by any prior attachments of the new attacher.

3.4, Survey.

10.3.4.8 A utility shall complete a survey of poles for which access has besn requested
within 45 days of receipt of & complete application to attach facilities fo its utility poles {or within 60 days
in the case of larger orders as described in Rule 1¢.7).

10340, A utility shail permit the new attacher and any existing attachers on the affected
poles to be present for any freld inspection conducted as part of the utility’s survey, A utility shall use
commercially reasonable efforts to provide the affected attachers with advance notice of not less than 3
business days of any ficld inspection as part of the survey and shall provide the date, time, and location of
the survey, and name of the contractor performing the survey,

10.3.4.¢c. Where a new aftacher has conducted a survey pursuant to Rule 16.10.3, a utility can
elect to satisfy its survey obligations i this paragraph by notifving affected attachers of ity intent to use
the survey conducted by the new aftacher pursuant to Rule 10.10.3 and by providing a copy of the survey
to the affected attachers within the time period set forth in Rule 10.3.4.a. A uiility relying on a survey
conducted pursuant to Rule 10.10.3 to satisfy all of its obligations under Rude 10.3.4.a shall have 15 days
to make such a notification to atfected atfachers rathor than 2 45 day survey period,

14, Estimate. Where a new attacher’s request for avcess is not denied, a utility shall present to a
new attacher a defailed, itemized estimate, on a pole-by-pole basis where requested, of charges to perform
all necessary make-ready within 14 days of providing the response required by Rule 10.3, or in the case
where a new attacher has performed a survey, within 14 days of receipt by the wtility of such survey.
Where a pole-by-pole astimate is requested and the utility incurs fived costs that are not reasonably
calculable on a pole-by-pole basis, the utility may present charges on a per-job basis rather than present a
pole-by-pole estimate for those fixed cost charpes. The wtility shall provide documentation that is
sufficient to determine the basis of all estimated charges, including any projected material, labor, and
other related costs that form the basis of its cstimate,

1041 A utiltty piay withdraw an outstanding estimate of charges to perform make-ready work
beginning 14 days after the estimate is presented.

10.4.2. A new aftacher may accept a valid estimate and make payroend any time after receipt of
an estimate, except it may not accept after the estimate is withdrawn.

10.4.3. Final invoice. After the utility completes make-ready, i¥ the final cost of the work differs
from the estimate, it shall provide the new attacher with a detatled, itemized final iavoice of the actual
make-ready charges incurred, on a pole-by-pole basis where requested, o accommodate the new
attacher’s attachment. Where a pole-by-pole estimate is requested and the wtility incurs fixed costs that
are not reasonably calculable on a pole-by-pole basis, the wtility may present charges on a perjob basis
rather thap present a polesbyepole invoice for those fixed cost charges. The utility shall provide
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documentation that is sufficient to determine the basis of all estimated charges, including any projected
material, labor, and other related costs that form the basis of s estimate.

1044, A uiility may not charge a new attacher to bring poles, attachments, or third-party
equipment inio compliance with current published safety, reliability, and pele owner construction
standards guidelines if such peles, atiachments, or third-party equipment were out of compliance bacanse
of work performed by a party other than the new atiacher prior to the new attachment.

1G.5.  Make-ready. Upon receipt of payment specified in Rule 1042, a wutility shall notify
wnmediately and in writing all known cutitics with existing attachments that may be affected by the make-
ready.

10.5.1. For attachments in the communications space, the notice shall:
10.5. 1.8, Specify where and what make-ready will be performed.
10.5.1.b. Set a date for completion of wmake-ready in the communications space that is no
fater than 30 days after notification is sent (or up to 75 days in the case of larger orders as described in

Rule 10.7}.

10.5.} ¢, State that any eniity with an existing attachment may modify the attachment
consistent with the specified make-ready before the date set for completion.

10.5.1.d. State that if make-ready is not completed by the completion date set by the wtility in
Rule 16.5.1.b, the new attacher may complete the make-ready specified pursvant to Rule 19.5.1.a.,; and

10.5.1.e. State the name, telephone number, and email address of & person to contact for
mote information about the make-ready procedure,

10.5.2. For attachmenis above the commurications space, the notice shall:
10.52.a. Specify where and what make-ready will be performed.

10.5.2.h Set a date for completion of make-ready that is no later than 90 days afier
notification is sent {or 133 days in the case of larger orders, as described in Bule 10.7).

13.5.2.¢. State thal any entity with an existing attachment may modify the attachment
consistent with the specified make-ready before the date set for completion.

10.5.2.d. State that the utifity may assert its right to 15 additional days to complete make-
ready.

10520, State that if make-ready s not completed by the completion date set by the utility in
Rule 13.5.2.b (or, if the wtility has asserted s 13-day right of control, 15 days later), the new atfacher
may compiete the make-ready specified pursuant to Rule 10.5.2 3; and

105,21, State the namne, telephone number, and emall address of a person to contact for
more information about the make-ready procedurs,

10.5.3. Once a utility provides the notices described in this section, it then must provide the new
attacher with a copy of the notices and the existing attacher’s contact information and address where the
utility sent the notices. The new attacher shall be responsible for coordinating with existing attachers to

g
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encourage theiy completion of niake-ready by the dates set forth by the wiility in Rule 16.5.1b for
communications space atfachments or Rule 10.5.2.5 for attachments above the communications space.

10.6. A utility shall complete its make-ready in the communications space by the same dates sef for
existing attachers in Rule 10.5.1.b or its make-ready above the communications space by the same dates
for existing attachers in Rule 10.5.2.b {or if the utility has asserted its 15-day right of control, 15 days
fater).

10.7. For the purposes of coropliance with the time periods in this section:

10.7.1. A utility shall apply the timeline deserbed in Rules 10.3 through 10.5 ro all requests fur
attachment up to the lesser of 300 poles or 0.5 percent of the utility’s poles v West Virginia.

10.7.2. A utility may add 15 days to the survey period deseribed in Rule 10.3 to larger orders up
to the lesser of 3,000 poles or 5 percent of the wtility’s poles in West Virginia.

10.7.3. A utility may add 45 days 10 the make-ready periods described in Rule 16,5 to larger
orders up 1o the lesser of 3,000 poles or 5 percent of the utility’s poles in West Virginia.

1874, A utility shall negotiate in good faith the timing of all requests for attachment larger than
the lesser of 3,000 poles or 5 percent of the utility’s poles in West Virginia.

10.7.5, A utitity may treat multiple requests from a single new attacher as one request when the
requests are filed within 30 days of one another.

0.8, Deviation from the time [imits specified in this section.

10.8.1. A wutility may deviate from the time bmifs specified in this section before offering an
estimate of charges if the parties have no agreement specifving the rates, terms, and conditions of
attachment.

10.8.2. A utility may deviate from the time limits specified in this section during performance of
make-ready for good and sufficient cause that renders it infeasible for the utility to complete make-ready
within the time limits specified in this section. A utility that so deviales shall immediately notify, in
writing, the new attacher and affected existing attachers and shall identify the affected poles and include a
detatled explanation of the reason for the deviation and a new completion date. The utility shall deviate
from the time limits specified in this section for a period no longer than necessary to complets make-
ready on the affected poles and shall resume make-ready without diserimination when it returns o routing
operations. A utiity cannot delay completion of make-ready because of a preexisting violation on an
affected pole not cansed by the new attacher.

10.8.3. An existing attacher may deviate from the time limits specified in (his section during
performance of complex make-ready for reasons of safety or service interruption that renders it infeasible
for the existing attacher 1o complete complex make-ready within the tivae limits specified in this section.
An existing aftacher that so deviates shall immediately notily, in writing, the new attacher and other
affected existing atiachers and shall identify the affected poles and include 2 detailed explanation of the
basis for the deviation and a new completion date, which in no event shall extend beyond 60 days from
the date the notice described in Rule 10.5.1 is sent by the wtility (or up to 195 days In the case of larger
orders described i Rule 18,7}, The existing attacher shall deviate from the time limits specified in this
seciion for a period no longer than necessary to complete make-ready on the affecied poles.

if
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10.9. Seif-help remedy.

HL9.1. Surveys. If a utility fails o complete a survey as specified in Rule 10.3.4.5, then a new
attactier may conduct the survey in place of the utility and, as specified in Rude 11, hire a contractor to
complete a survey.

10.9.1.2. A new attacher shall permit the affected utility and existing attachers to he present
for any field inspection conducted as part of the new attacher’s survey.

10.9.1. 5. A new attacher shall use commercially reascnable efforts to provide the affected
utility and existing attachers with advance notice of sot bess than 3 business days of a field inspection as
part of any survey it conducts. The notice shall include the date and time of the survey, a description of
the work involved, and the name of the contractor being used by the new attacher.

10.9.2. Make-ready. It make-ready is not complete by the date specified in Rule 10,5, then a new
attachier may conducl the make-ready in place of the utility and existing attachers, and, as specified in
Rule 11, hire a contractor to complete the make-ready.

10.9.2.a. A now attacher shall permit the affected utility and existing attachers to be present
for any make-ready. A new attacher shall use commercially reascnable efforts to provide the affected
utility and existing attachers with advance notice of not less than 5 days of the impending make-ready.
The notice shall include the dare and time of the make-ready, a description of the work invelved, and the
name of the contractor being used by the new atacher.

10.9.2.b. The new atiacher shall notify an atfected utility or existing attacher immediately if
make-ready damages the equipment of a utility or an existing attacher or causes an outage that is
reasonably likely to internupt the service of a utility or existing attacher, Upon receiving notice from the
new atlacher, the utility or existing attacher may either:

1022.b1. Compicte any necessary remedial work and hill the new attacher for the
reasonable cosis related 1o fixing the damage; or

10.82.52. Require the new attacher to fix the dameage at its expeuse immediately
following notice from the utility or existing atiacher.

10.9.2.c. A new attacher shall notify the affected utility and existing attachers within 15 days
after completion of make-ready on a particular pole. The notice shall provide the affecied wiility and
existing attachers at least 940 days from receipl in which to inspect the make-ready. The affected wtility
and existing attachers have 14 days after compieticn of their inspection to notify the new attacher of any
damage or code violations caused by make-ready conducied by the new attacher on their equipment, if
the utility or an existing attacher notifies the new attacher of such damage or code violations, then the
utility or existing attacher shall provide adequate documentation of the damage or the code violations.
The utility or existing attacher may either complete any necessary remedial work and bill the new attacher
for the reasonable costs related to [ixing the damage or code viplations or reguire the new aftacher {0 fix
the daraage or code viclations ai its expense within 14 days following notice from the utility or existing
attacher.

10.9.3. Pole replacements, Self-help shall not be available for pole replacements.

i1
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18.16. One-touch make-ready option. For attachmends involving simple make-ready, new attachers
may elect 1o proceed with the process described in this section in licu of the attachment process described
in Rules 10.3 through 10.6 and Rule 10.9.

10.10.1. Attachment application.

18.10.1.a. A new attacher electing the one-touch make-ready process must clect the one-
touch make-ready process in writing in its attachment application and mwust identify the siple make-
ready that it will perform. It is the responsibilitv of the new aftacher io ensure that its contractor
determines whether the make-ready requested in an attachment application is simple.

1030 L. The wutiiity shall review the new attacher’s atiachment application for
completeness before reviewing the application on its merits. An attachment application is considered
complete if it provides the wility with the information necessary under its procedures, as specified in a
master service agresment of in publicly-released requirements at the time of submission of the
application, to make an informed decision on the application.

10.10.1.b.1. A utility has [0 business days after receipt of a new attacher’s attachment
apphication i which fo delermine whether the application is complete and notify the attacher of that
decision. I the utility does not respond within 10 bustaess days after receipt of the application, or if the
utility rejects the application &s incomplete but fails to specify any reasons in the application, then the
application is deemed complete.

10.10.1.b.2. If the utility timely notifies the mew attacher that its attachment apphication
is not complete, then the ulility must specify all reasons for finding it incomplete. Any resubmitted
application need only address the otility’s reasons for finding the application incomplete and shall be
deemed complete within § business days after its resubmiscion, undess the vtilily specifies to the new
altacher which reasons were not addressed and how the resubmitied application did not sufficiently
address the reasons. The applicant may follow the resubmission procedore in this paragraph as many
times as it chooses so long as in cach case it makes a bona fide attempt 1o correct the reasons identified by
the utifity, and in each case the deadline set forth in this paragraph shall apply o the utility’s review.

10,102, Application review on the merits, The utility shall review on the merits a complete
application requesting one-{ouch make-ready and respond to the new attacher either granting or denying
an application within 15 days of the atility’s receipt of a complete application {or within 30 days in the
case of larger orders as described in Rule 107}

10.10.2.a. If the utilify denies the application on s merits, then s decision shall be specific,
shall inchude all relevant evidence and information supporting its decision, and shall explain how such
evidence and information relate to a denial of access for reasons of lack of capacity, safety, reliability, o
enginecering standards.

10.10.2.b. Within the 15-day application review perind {or within 30 days in the case of
larger orders as described in Rule 10.7), a wtility may object to the designation hy the new attacher’s
contractor that certain make-ready is simple. If the uhility objects fo the contracior’s determingtion that
make-ready is simple, then it is deemed complex. The utility’s objection is final and determinative so long
as it is epecific and in writing, includes all relevant evidence and information supporting its decision,
made in good faith, and eaplains how such evidence and information relate to a determination that the
make-ready is not simple.

10.10.3. Suvrveys. The new attacher is responsibie for all surveys required as part of the one-
touch make-ready process and shall use a conteacior as specified in Rule 11.2.

12
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16.19.3.a. The new attacher shall permit the utility and auy existing attachers on the affected
poles to be present for any field inspection conducted as part of the new attacher’s surveys. The new
attacher shell use commercially reasonable efforts to provide the utility and affected existing attachers
with advance notice of not less than 3 business days of a field luspection as part of any survey and shall
provide the date, time, and location of the surveys, and name of the contractor performing the surveys.

10104, Make-ready, If the new aftacher’s attachment application is approved and if it has
provided 15 days prior written notice of the make-ready to the affected wtility and existing attachers, the
new aftacher may proceed with make-ready using a contractor in the manner specified for simple make-
ready in Rule 11.2.

10,1042, The prior written notice shall include the date and time of the make-ready, a
description of the work involved, the name of the contractor being used by the new attacher, and provide
the affected utility and existing attachers a reasonable opportunity to be present for any make-ready.

10.10.4.b. The new attacher shall notify an affected vtility or existing aftacher inmediately
if make-ready damages the equipment of a wtility or an existing allacher or causes an outage that is
reasonably likely to interrupt the service of a utility or existing attacher. Upon reeeiving notice from the
new attacher, the utility or existing attacher may cither:

10.10.4.0.1. Complete any nceessary remedial work and bill the new attacher for the
reasonable costs related 1o fixing the damage; or

10.§0.4.0.2. Require the new affacher to fix the damage at iis expense immediately
following aotice from the utility or existing aftacher.

.10.4.c.  In performing make-ready, if the new attacher or the uiility determines that
make-ready classified as simple is complex, then that specific make-ready must be haled and the
determining party must provide immediate notice to the other party of its determination and the impacted
poies, The affected make-ready shall then be governed by Rules 10.4 through 10.9 and the utility shail
provide the notice required by Rule 10.5 as soon as reasonably practicable.

10,105, Post-make-ready timeline. A new attacher shall notify the aifected ntility and existing
attachers within 15 days after completion of make-ready on a particalar pole. The notice shall provide the
affected utility and existing attachers at least 90 days from receipt in which to ingpect the make-ready,
The affected utility and existing attachers have 14 days after completion of thelr inspection fo notify the
new attacher of any damage or code violalions caused by roake-ready conducted by the new attacher on
thetr equipraent, If the utility or an existing attacher notifies the new attacher of such damage or code
violations, then the utility or existing attacher shall provide adequate documentation of the damage or the
code violations. The utility or existing attacher may either complete any necessary remedial work and bill
the new attacher for the reasonable costs refated to fixing the damags or code viclations or require the
new attacher 1o fix the damage or code viclations at its expense within 14 days following notice from the
utility or existing attacher.

§153-38-11. Contractors for survey and make-ready.

11.1. Countractors for self-help complex and above the communications space make-ready. A utility
shall make available and kecp up-to-date a rcasonably sufficiont list of contractors it authorizes o
perform self-help surveys and make-ready that is complex and self-help surveyvs and make-ready that is
above the communications space on s poles. The new atfacher swust use a contracior from this kst o
perform self-belp work that is complex or above the communications space. New and existing aitachers
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may request the addition to the list of any contractor that meets the minimum qualifications in Rules 11.3
through {1.3.8 and the vtility may not uareasonably withhold its consent.

11.2. Contractors for simple work. A utility may, but is not required, to keep up-to-date a reasonably
sufficient list of contractors it authorizes to perform surveys and simple make-ready. If a uiility provides
such a list, then the new attacher must choosse a contractor from the list to perform the work., New and
existing artachers may request the addition to the list of any contractor that meets the rmnmum
qualifications in Rules F1.3 through 11.3.9 and the utility may not unreasonably withhold its consent.

1E2.L ¥ the utility does not provide a list of approved conlractors for serveys or simple make-
ready or no utility-approved contractor is available within 2 reasonable time period, then the new attacher
may cheose its own gualified contractor that mects the requirements in Rule 11.3. When choosing a
confractor that is not on a wility-provided list, the new attacher must certify to the wtility that ks
confractor meets the minimum qualifications described in Rule 11.3 when providing notices reguired by
Fules 10910, 10.9.2.8, 10.10.3.8, and 10,104,

i1.2.2, The utility may disquaiify any contracior chosen by the new attacher that is not on a
uiitity-provided list, but such disqualification must be based on reasonable safely or reliability concerns
related to the contractor's fatlure to meet any of the minimura qualifications described in Rule 11.3 or to
meet the utility’s publicly available and commercially reasonable safety or reliability standards. The
utility must provide notice of its contractor objection within the notice perieds provided by the new
attacher in Rules 10.9.1.b, 10.9.2.5, 10,103 .3, and 10.10.4 and in its objection must identifv at least one
available gualificd contractor,

11.3. Confractor minimum gualification requirements, Utilitics st ensure thal contractors on a
utility~provided list, and aew altachers must ensure that contractors they select pursuant to Rule 11.2.1,
meet the following minimum requirements:

11.3.1. The contractor has agreed to follow published safety and operational guidelines of the
utifity, if available, but if unavailable, the contractor shall agree (o follow National Elecirical Safety Code
{(MNESC) guidelines;

11.3.2. The contractor has acknowledged that it knows how to read and follow licensed-
enginecred pole designs for make-ready, if required by the utility;

11.3.3. The contractor has agreed to follow all local, state, and federal laws and regulations
including, but not imited to, the rules regarding Qualified and Competent Persons under the requirements
of the Oceupational and Safety Health Administration (O8HA) rules;

11.3.4. The contractor has agreed to meet or exceed any uniformly applied and reasonable safety
and reliability throsholds set by the wtility, if made available; and

13,5, The contractor is adeguately insured or will establish an adeguate perforraance bond for
the make-ready it will perform, inchuding work it will perform on facilities owned by existing attachers.

114, The consuling representative of an electric utility may make final determinations, on a

nondiscriminatory bagis, where there is insufficient capacity and for reasons of safety, reliability, and
generally applicable engineering purposes.
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§150-38-12. Complaints by incumbent lacal exchange carsiers.

2.1, A complaint by an incumbent local exchange carrier (as defined in 47 U.8.C. §251(h)) or an
association of incumbent local exchange carriers alleging that i has been denied access to a pole, duct,
conduit, or right-of-way owned or controlled by a local exchange carrier, or that a utility’s rate, term, or
condition for 2 pole attachment {5 not just and reasonable shall follow the same complaint procedures
specified for other pole attachment complaints in these rles.

12.2. In complaint procesdings challenging utility pole attachment rates, terms, and conditions for
pole atachment coniracts entered into or renewed after the effective date of 47 C.F.R. §1.413(h), there is
a presumption that an incumbent local exchange carrier {or an association of Incumbent local exchange
carriers) is similarly situated to an attacher that is a telecommunications carrier (as defined in 47 U.S.C.
§251{a)}5)) or a cable relevision system providing telecommunications services for purposes of obtaining
comparable rates, terms, or conditions. In such complaiot proceedings challenging pole attachment rates,
there is a presumption that incwnbent local exchange carriers {or an association of incumbent local
exchauge carriersy may be charged no higher than the rate determined in accordance with Rule 5.4.2. A
utility can rebut efther or both of the two presumptions in this section with clear and convincing evidence
that the incumbent local exchange carrier receives benefits under its pole attachment agreement with a
ulility that materially advantages the incurabent local exchange carrier over other telecommunications
carriers or cable television systems providing telecommunications services on the same poles,

§150-38-13. Review period for pole attachment complaints,

13.1. The Conmmission will take final action consisting of an order that will issue within 180 days of
the filing of @ formal complaint initiating 2 pole atiachment dispute as required by 47 US.C
§224(CY3XBYE except for good cause shown. E the Commission determines that a final action will not
issue within 180 days, the Commission will issue a final action consisting of an order no later than 360
days from the filing of the formal complaint, as permitted by 47 U.S.C. §224(CH{3)NBii).

§150-38-14. Overlashing.
14.1. Prior approval. A utility shall not require prior approval for:
14.1.1. An existing attacher that overlashes its existing wires on a pole; or

14.1.2, For-third party overlashing of an existing aftachment thai is conducted with the
permission of an existing attacher.

14.2. Preexisting violations. A utility may nof prevent an aftacher from overlashing because another
existing attacher has not fixed a preexisting violation. A utility may not require an existing attacher that
overlashes its existing wires on a pole to fix preexisting violkations caused by another existing attacher,

143, Advance notice. A utility may require oo more than 15 days advance notice of planned
overlashing. If a uiility requires advance notice for overlushing, then the utility must provide existing
attachers with advance written notice of the notice requirement or include the notice requirernent in the
attachment agreement with the existing attacher. I, after receiving advance notice, the utility determines
that an overlash would create a capacity, safety, reliability, or engineering issue, it must provide specific
documentation of the issue to the party secking to overlash within the 13-day advance notice period and
the party seeking to everlash must address any identified issues before continuing with the overlash either
by modifying its proposal or by explaiming why, in the party's view, & modification is unnecessary, A
uiility may not charge a fee to the party seeking fo overlash for the utility's review of the proposed
overiash,
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14.4. Overlashers’ responsibility. A party that engages in overlashing is responsible for its own
squipment and shall ensure that it complies with reasonable safety, reliability, and engineering practices.
If damage to a pole or other existing attachment results from overlashing or overlashing work causes
safety or engineering standard violations, then the overlashing party is responsible at its expense for any
necessary repairs.

14.5. Post-cverlashing review. An overlashing party shall notify the affected utifity within 15 days of
completion of the overlash on 2 particular pole. The notice shall provide the affected utility at least 90
days from reccipt in which to imspeet the overlash. The utility has 14 days afier completion of its
inspection to notify the overlashing party of any damage or code violalions to its equipment caused by the
overlash. If the utility discovers damage or code violations caused by the overlash on equipment
belonging to the utility, then the wility shall iaforn the overlashing party and provide adequate
docnmentation of the damage or code violations. The utility may either complete any necessary remedial
work and bill the overlashing paty for the reasonable costs related to fixing the damage or code
vinlations or require the overlashing party to fix the damage or code violations at its expense within 14
days following notice from the utility.

§150-38-15. Yormal Complaint Procedure - General pleading requirements,

151, The following procedural rules, Rules 15 through 29, apply to the formal complaint
procesdings brought under the Pole Attachment Rules. Pole attachment formal complaint proceedings are
generally resolved on a written record consisting of a complaint, answer, reply, and joint statement of
stipulated facts, disputed facts nad key legal issues, along with all associated evidence in the record. The
Coramission may also require or permit other written submissions such as bricfs, proposed findings of
fact and conclusions of law, or other supplemental docoraents or pleadings.

152, Pleadings must be clear, concise, and dircet. All matters concerning a claim, defense or
requested remedy, including darnages, should be pleaded fully and with specificity,

153, Pleadings must comdain facts which, if true, are sufficient to constitule a violstion of the Pole
Attachment Act or a Commission rule or order, or a defense to an alieged violation.

i5.4. Averred facts, claims, or defenses shall be made in numbered paragraphs and must be
supported by relevant evidence. The contents of each paragraph shall be Nmited as far as practicable te a
siatement of 2 single sat of circumstances. Each claim founded on a separate transaction of scourrence
and each affirmative defense shall be separaiely stated to facilitate the clear preseniation of the matters set
forth, Assertions based on information and beliefl are prohibited unless made in good faith and
accompaniad by & declaration or affidavit explaining the basis for the party’s belief and why the party
could not reasonably ascertam the facts from any other source.

15.5. Legal arguments mwst be supported by appropriate statuiory, judicial, or administrative
authority.

13.6. Opposing authorities raust be distingnished.

15.7. Copies must be provided of all non-Commission authorities relied upon which are not routinely
available in national reporting systems, such as unpublished decisions or slip opinions of courts or
administrative agencies, In addition, copies of state avthorities relied upon shall be provided.

15.8. Parties are responsible for the continuing accuracy and completeness of all information aund
supporting authority furnished in a pending complaint procseding. Information submitted, as well as
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relevant legal authorities, must be curront and updated as necessary and in 2 timely manner before a
decision is rendered on the merits of the complaint,

159, Specific reference shall be made to any tariff or contract provision relied on in support of a
claim or defense. Copies of relevant tariffs, contracts, or relevant portions that are referred to or relied
upon in a complaint, answar, or other pleading shall be appended to such pleading.

15.10. Pleadings shall identify the name, address, telephone number, and email address for sither the
filing party's atlorney or, where a party is not represented by an attorney, the fling party, Pleadings may
be signed by a party’s attorney and shall contain the attorney’s West Virginia Bar identification number,

15.11. Al attachments shall be Bates-starnped or ofherwise nembered sequentiaily, Parties shall cite
to the sequential page numbers in their pleadings.

15.12. Each pleading or other submission must contain a written verification that the signatory has
resd the submission and, io the best of his or her knowledge, information and behef formed after
reasonable inguiry, it is well-grounded in fact and is warranted by existing law or a good faith argument
for the extension, modification or reversal of existing law; and that #t is not interposed for any improper
purpose, such as to harass, cause unnecessary delay, or needlessly increase the cost of the proceeding. If
any pleading or other submission is signed in violation of this provision, the Commission may upon
motion or upon s own initlative, impose appropriate sanctions.

13.13. Parties may petition the Commission for a waiver of anv of Rules 15 through 29, Such waiver
may be granied for good cause shown.

1314, A complaint may, on request of the filing party, be dismissed withount prejudics as a matier of
right prior to the adoption date of any final action taken by the Commission with respect to the complaint.
A request for the retum of an initiating document will be regarded as a request for dismissal.

1513, Amendments or supplements to complaints (0 add new claims or requests for relief are
prohibited,

E5.18. Failure to prosecuie a complaint will be cause for dismissal.

15.17. Any documeni purporting to be a formal complaint which does not state a cause of action
under the Pole Attachment Act, 47 U.S.C. §224, or & Cornnission rule or order, will be dismissed. In such

case, any amendment or supplement to such doctment will be considered a new filing which must be
made within any applicable statutory limitations of actions.

15.18. Any other pleading that does not conform with the requirements of these rules may be deemed
defective. Tn such case the Commission may strike the pleading or request that specified defects be
corrected and that proper pleadings be filed with the Commission and served on all parties within a
prescribed time as a condition to being made a part of the record in the procecding.

15.19, Pleadings shall be construed so as to do justice.

15.20. Any party that fails to respond to official correspondence, a request for additional information,
or an order or directive from the Commission may be subject to appropriate sanctions.
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§150-38-16. Format and condent of complaints,
A formal complaing shall contain:
16.1. The name of each complainant and defendant;

16.2. The occcupation, address and felephone number of sach complainant and, to the extent known,
each defendant;

16.3. The name, address, telephone number, email address and West Virginia Bar identification
number of coniplainant's attorney, if represented by counsel,

16.4. Citation to the section of the Pole Atachinent Act or Commission rale or order alleged o have
been violated: each such alleged violation shall be stated in a separate count;

16.5. Legal analysis relevant to the claims and arguments set forth therein:
sl

16.6. The relief sought, including recovery of damages and the amount of damages claimed, If
known;

16.7. Certification that the complainant has, in good faith, discussed or attexnpied to discuss the
possibility of settlement with each defendant prior to the filieg of the formal complaint, In disputes
between businesses, assogiations, or other organizations, the certification shall include a statement that the
comgplainant has engaged or attempted to engage in executive-level discussions concerning the possibility
of settlement. Executive-leve! discussions are discussions among representatives of the parties who have
sufficient authority to make binding decisions on behalf of the entity they represent regarding the subject
matter of the discussions. Such certification shall inclode a statement that, prior to the filing of the
compiaint, the complainant notified each defendant in writing of the allegations that form the basis of the
complaint and invited a response within a reasonable period of time. A refusal by a defendant to engage
in discusstons contemplated by this role may constitute an unreasonable practice. The certification shail
alse include a brief summary of all additional steps taken to resolve the dispute prior to the filing of the
formal corpplaing

i6.8. A statement explaining whether a separaie action has been filed with the Commission, any
court, or other government agency that is based on the same claim or same sef of facts, in whole or in
part, or whether the complaint seeks prospective relief identical to the relief proposed or at issue in a
notice-and-comment rulemaking proceeding that is concwrently before the Commission;

169 Aninformation designation containing:

16.2.1. The name and, if knows, the address and telephone number of cach mdividual likely to
have information relevant to the proceeding, along with the subjects of that information, exchuding
individuals otherwise identified in the complaint or exhibits thereto, and individuals employed by another
party; and

1682, A copy, or a description by category and location, of all relevant documents,

electronically stored information, and fapgible things that the discloging party hag in iis possession,
custody, or control, excluding documents submitted with the complaint.
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§35¢-38-17, Joinder of complainants and canses of action,

17.1. Two or more complainants may join in one complaint if their respective causes of action are
against the same defendant and concern substantially the same focts and alleged viclation of the
Communications Act or Commission regulation or order.

17.2. Pwo or reore grounds of complaint involving substantially the same facts may be inchuded in
one complaind, but should be separately stated and numbered.

§I50-38-18, Answers,

18,1, Any defendant upon which a copy of a formal complaint is served shall answer such complaint
in the manner prescribed under this section within 30 calendar days of service of the formal complaint by
the complainant, unless otherwise directed by the Commission.

182, The answer shall advise the complainant and the Commission fully and completely of the
nature of any defense, and shall respond specifically to all reaterial allegations of the complaint, Bvery
effort shall be made to narrow the issues in the answer, The defendant shall state concisely s defense to
each claim asserted, admit or deny the averments ou which the complainant relies, and state in detail the
basis for admitting or denying such averment, General denials are prohibited. Denials based on
information and belief are prohibited uniess made in good faith and accompanied by a declaration or
affidavit explaining the basis for the defendant’s belief and why the defendant could not reasonably
aspertain the facts {rom the complainant or any other souwrce. If the defendant is without knowledge or
information sufficient to form a belief as to the truth of an averment, the defendant shall so state and this
has the effect of a denial. When a defendant intends in good faith to deny only part of an averment, the
defendant shall specify so much of it as is troe and shall deny only the remainder. The defendant may
deny the allegations of the complaint as specific denials of cither designated averments or paragraphs.

183, The answer shall include legal analysis relevant to the claims and arguments set forth therein.
18.4. Avermenis in a complaint are deemed 10 be admitted when not denied in the answer,

18.53. Afirmative defenses to allegations in the complaint shall be specifically captioned as such and
presented separately from any denials made in accordance with Rule 182,

18.6. The snawer shall include an information designation containing:

18.6.1. The name and, if known, the address and telephone number of esch individual likely to
have information relevant to the proceeding, slong with the subjects of that information, excluding
individuals otherwise identified in the complaint, answer, or exhibits thereto, and individaals employed
by ancther party; and

18.6.2. A copy, or a description by category and location, of all relevant documents,
electronically stored information, and tangible things that the disclosing party has in its possession,
sustody, or control, excluding documents submitted with the complaint or answer,

18.7. Failure to Gl an answer may be deemed an admission of the material facts alleged in the
complaint. Any defendant that fails to file and serve an answer within the time and in the manner
preseribed by this part may be deemed in default and an order may be entered against such defendant in
accordance with the aliegations contained in the complaint.
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§150-28-1%, Cross-complainis and cosaierciaims,

19.1. Cross-complaints seeking any relief within the jurisdiction of the Commission against any party
{(complainant or defendant) to that proceeding are prohibited. Any claim that might otherwise meet the
requirements of a cross-complaint may be fied as 2 separate complaint in accordance with these rules.
For purposes of this subpart, the term “cross-complaing” shall include counterclaims.

§150-38-20. Heplies.

0.1, A complainant shall file and serve a reply within 10 calendar days of service of the answer,
unless otherwise directed by the Commission. The reply shall contain statements of relevant, material
facts and legal arguments that respond to the factual aflegations and legal arguments made by the
defendant, Other allegations or arguments will not be considered by the Commission.

20.2. Failure to reply will not be deemed an admission of any allegations contained in the responsive
pleading, except with respect to any affirreative defense sel forth therein, Failure to reply fo an affirmative
defense shall be deemned an admission of such affimative defense and of any facts supporting such
affirmative defense that are not specifically contradicted in the complaint,

20.3. The reply shall inciude legal analysis relevant to the claims and arguments set forth therein.
20.4. The reply shall include an information designation containing:

20.4.1. The name and, if known, the address and telephone number of each individual ikely to
have information relevant to the procceding and addressed in the reply, along with the subjects of that
information, excluding individuals otherwise identified in the complaint, answer, reply, or exhibits
thereto, and individuals emploved by another party; and

2042, A copy, or a description by catepory and location, of all relevant documents,
electronically stored inforaation, and tangible things that the disclosing party has in its possession,
cusiody, or confrol that are addressed In the reply, oxcluding documents submitted with the complaint or
angwer,

§150-38-21. Botions.

211 A request for a Commission order shall be by written motion, stating with particularity the
grounds and authority therefor, including any supporting legal analysis, and setting forth the relief sought,

21.2. Motions to compel discovery must contain a certification by the moving party that a good faith
attempt to vesolve the dispote was made prior to filing the miotion,

21.3. Motions seeking an order that the allegations in the complaint be made more definite and
certain ave prohibited.

21 4. Motions o dismiss all or part of a complaint are permitied. The filing of 8 motien to dismiss
docs not suspend any other filing deadlines under the Commission's rules, unless the Commission issues
an order sispending such deadlines.

21.5. Oppositions to motions shall be filed and served within 3 business days after the miotion &

served. Uppositions shall be limited to the specific issues and allegations contained in the molion; when a
motion 15 mcorporated in an answer {o a complaint, the oppesition to such motion shall not address any
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issues presented in the answer that are not also epecifically raised in the motion. Failure to oppose any
motion may constitute grounds for granting the motion.

21.6. No reply may be filed 1o an opposition to a motion, except as authorized by the Comrnission.
F158-38-22. Discovery.

22.1. A complainact may 8le with the Commission and serve on a defendant, within 10 days of filing
the complaint, up to 10 written interrogatories. A defendant may file with the Commission and serve on a
complainant, within 10 days of filing an answer, up to 14 written interrogatories. A complainant may file
with the Commission and serve on a defendant, within 14 days of the reply, up to five additional writlen
interrogatories. Subparts of any interrogatory will be counted as separate inlerrogatories for purposes of
compliance with this it Interrogatories filed and served pursuant fo this procedurd may be used to seek
discovery of any non-privileged matter that is relevant (o the matorial facts in dispute in the pending
procecding, This procedure may not be employed for the purpose of delay, harassment, or obtaining
information that is beyond the scope of permissible inquiry related fo the material facts in dispute in the
proceeding,

22.2. Ioterrogatories filed and served pursuant to Bale 22.1 shall contain an explanation of why the
information sought in cach interrogatory is both necessary to the resclution of the dispute and ned
available from any other source,

22.3. Unless otherwise directed by the Commission, within 7 calendar days, & responding party shall
file with the Comumission and serve on the propounding party any opposition and cbjections to
intarrogatories. The grounds for objecting to an interrogatory must be stated with specificity. Unless
otherwise directed by the Commission, any interrogatories to which no opposition or objection is saised
shall be answered within 20 calendar days.

224, The Commission shall determine the scope of, and schedule for answering, any disputed
interrogatories based upon the justification for the interrogatories properly filed and served pursuant to
Rule 22.1, and any objections or oppositions thereto, properly filed and served pursuant to Rule 22.3,

22.5. Interrogaiories shall be answered separately and fully in writing under oath or affirmation by
the party served, or if such pastly is a public or private corporation or partnership or association, by any
officer or agent whe shall furnish such information as is available t© the party. The answers shall be
signed by the person making them, and the atiorney who objects must sign any objections. The angwers
shall be filed with the Commission and served on the propounding party.

22.6. The Commission; in is diseretion, may allow additional discovery, inchuding, hut not limited
to, document production and/or depositions, and # may modify the scope, moans and scheduling of

discovery in light of the needs of a particular case and the requirements of applicable statutory deadlines.

227, The Commission may, 0 Hs discroiion, reguire parties o provide documenis o the
Commission in a scanned or other electronic format that

22710 Indexes the documents by usehul identifying information; and

22772, Allows staff to anpotaie the index so as 1o make the format an efficient means of
reviewing the documents,
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Z21.8. A propounding party asserting that a responding party has provided an inadequate or
nsyfficient response fo a discovery requesi may file a motion to compe! within 1¢ days of the service of
such response, or a3 ctherwise dircoted by the Commission, purssant to the requirements of Rule 21,

§150-38-13. Confidentiality of information produced or exchanged.

23.1. Any information produced in the course of a formal complaint proceeding may be designated
as confidential by either party to the procesding or a third party if the party beleves in good faith that the
materials fall within an exemption to disclosure contained in the West Virginia Freedom of Information
Act (FUHA)Y, W.Va Code §29B-1-1 et seq. Any party asserting confidentiality for such materials must:

2301 File with the Executive Sccretary’s Office an unredacted hard copy version of the
materials that contains the confidendial faformation and clearly marks each page, including cover page,
for which a confidential designation is claimed with a bold header stating “Confidential Version.” In
addition, all information for which confidential treatment is requested must be identified with the use of
bold double square brackews ({1 | at the beginning and end of the material that s redacted in the Public
Version. The party claiming confidentiality should restrict its designations to encompass only the specific
information that i asserts is confidential. If a confidential designation is chalicnged, the party claiming
confidentiality shall have the burden of demonstrating, by a preponderance of the evidence, that the
materials designated as confidential fall under the standards for nondisclosure enunciated in the FOIA and
that the designation is narrowly tailored to encompass only confidential information.

23.1.2. File with the Exccutive Secretary’s Office a public version of the materials that redacts
any eonfidential information and clearly martks each page, including the cover page, of the redacted
public version with a beld header stating *Public Version.” The redaction may be actual blacked-out
sections, or, blank sections begivning and ending with bold double square brackets and the phrase
“redacted material” within the brackets. The redaction shall cover the entire length of redacted text. The
redacted document shall be machine-readable whenever toohnically possible, ‘whera the document to be
filed electronically contains metadata that is confidential or protected from disclosure by a legal privilege
(inchuding, for example, the attorney-cliend privilege), the filer may remove such metadata from the
deoument before filing it eloctronically.

23.3.3. The undredacted version must be filed on the same day as the redacted version.
232, An attormey of record for a party or a party that reccives unredacled materials marked as
confidential may disclose such materials solely to the following persons, only for use in prosecuting or

defending a party to the complaint action, and anly to the ¢xtent necessary to assist in the prosecution or
dafense of the case:

23.2.1. Suppaort persennel for counsel of record representing the parties in the complaint action;

23272, '}f icers or emiployees of the receiving party who are directly involved in the proscoution
or defense of the ¢

23.2.3. Conseltants pr expert witnesses retained by the parties; and

23.2.4. Court reporters and stenographers in accordance with the terms and conditions of this
seckion.

23.3. The individuals identified in Rule 23.2 shall not disclose information designated as confidential
to amy person who is not avthorized under this section to reecive such information, and shall not use the
information in any activity or function other than the prosecution or defense in the case before the
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Comunission. Each such individual who is provided access to the information shall sign a declaration ot
affidavit stating that the individual has personally reviewed the Commission's rules and understands the
lirnitations they impose on the signing party.

23.4. Parties may make copies of materials marked confidential solely for use by the Commissfon or
persons designated in Rude 23 .2, Each party shall maintain a log recording the number of copies made of
all confidential material and the persons to whom the copies have been provided.

23.5. The Commission may issue a protective order with further vestrictions as appropriate.

23.6. Upon termination of a formal complaint procesding, including all appeals and petilions, the
parties, not including Commission Staff, shall ensure that all originals and reproductions of any
confidential materials, along with the log recording persons whe received copies of such materials, shall
be provided to the producing party. In addition, upon final termination of the proceeding, any notes or
other work product derived in whole or in part from the confidential materials of an opposing or third
party shall be destroved. Commission Staff shall retura confidential materials to the Executive Secretary
or acknowledge to the Executive Secretary thar the materizls have been shredded. The Exeentive
Secretary shall maintain copies of the materfals marked as confidential in closed envelopes or folders
until otherwise directed by the Commission.

§156-38-24, Other required written submissiogs,

24.1. The Commission may, in its discretion, require the parties to file briefs summarizing the facts
and issues prosented in the pleadings and other record evidence and presenting relevant legal authority
and gnalysis. The Commission may iimit the scope of any briefs {0 certain subjects or issues. Unfess
ctherwise directed by the Commission, all briefs shall include all legal and factual claims and defenses
previously set forth in the complaint, answer, or any other pleading submitted in the proceeding.

24.2. Claims and defenses previously made but not reflected in the briefs will be desmad abandoned.

24.3. The Commission may reguire the parties to submit any additional inforrnation it deems
appropriate for a full, fair, and expeditious resolution of the procesding,

§I50-38-28. Status conference,

25.1. In any complaint proceeding, the Commission may, in its discretion, direct the aitornevs and/or
the parties to appear before it for a stadus conference. A states conference may include discussion oft

Z3.1.1. Simplification or narrowing of the issues;
25.1.2. The necessity for or desirability of additional pleadings or evidentiary submissions;

25.13. Obtaining admissions of fact or stipulations between the parties as {o any or all of the
matters in Coriroversy;

%

25,14, Settlement of all or soime of the matters in coanfroversy by agreement of the parties;

25.1.5. Whether discovery is pecessary and, if s0, the scope, tvpe, and schedule for such
discovery,

25.1.6. The schedule for the remainder of the csse and the dates for any further status
conferences; and
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2517 Buch other matters that may aid in the disposition of the complaint,
253, Parties sball meet and confor prior (o the initial status sonferencs to discuss:
2521, Settlement prospecls;

2

Lh

2.2, Discovery,

25.2.3. Issues in dispute;

r3
L¥
[
£

. Schedules for pleadings; and

2

L
b2
LAy

. Joint statement of stipulated facts, disputed facts, and key legal issues.

25.2.6. Parties shall submit a joint stateraent of all proposals agreed to and disputes remaining as
a yesult of such meeting to the Cominission on a date specified by the Commission.

25.3. In addition fo the initial status conference referenced in Rule 25.1, any party may also reguest
that 4 conference be lield af any time afier the complaint has been filed.

§150-38-26. Separate filings against multiple defendants - Serviee,

26.1. Complainis may not be brought against multiple defendants unless they are commonly owned
or controlied, are alleged to have acted in concert, are afleged t¢ be jointly liable 0 complainam, or the
complaint concerns cormmon guestions of law or fact. Complaints may, however, be consolidated by the
Commission for disposition.

26.2. The complainant shall serve the compizint by electronic, overnight, or hand delivery on either
the named defendant or one of the named defendant’s registered agents for service of process on the same
date that the complaint i3 filed with the Commission.

263, Upon recempt of the complaint by the Commission, the Commission shall promptly send, by
email if available or overnight delivery, fo cach defordant named i the somplaint, notice of the filing of
the complaint. The Comumission shall issue an order setting a procedural schedule.

264, All pleadings and briefs filed in any formal complaint proceeding, as well as all letters,
documents, or other writter submissions, shall be served by the filing party on the attorney of record Tor
each party to the proceedimg, or, where 2 party is not represented by an aflorney, each party to the
proceeding either by hand delivery, overnight defivery, or email, together with a cettificate of service.
Service is deemed effective as {ollows:

26.4.1. Service by hand delivery that is delivered fc the office of the recipient by 5:30 p.m., locai
time of the recipient, on a business day will be deemed served that day. Service by hand delivery that is
delivered to the effice of the recipient after 5:30 p.m., local time of the recipicnt, on a business day will be
deemed served on the following business day;

26.4.2. Serviee by overnight delivery will be deemed served the business day following the day i
is accepted for overnight delivery by a reputable overnight delivery service; or
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26.4.3. dervice by email that is Rdly ransmitted to the office of the recipient by 5:30 p.n., local
time of the recipient, on a business day will be deewed served that day. Service by omail that is fully
transmitted to the office of the recipient afler 5,39 pam., local time of the recipient, on & business day will
be deemed served on the following business dav.

§158-38-27, Conduct of proccedings.

27.1. The Conumission may issue such orders and conduct its proceedings as will best conduoce to the
proper dispatch of business and the ends of justice.

27.2. The Commission may decide each complaint upon the filings and information before i, may
request additional information from the parties, and may require one or more informal meetings with the
parties to clarify the issues or to consider settlement of the dispute.

§150-38-28. Accelerated Docket Proceedings,

28.1. Parties to a pole attachment compiaint proceeding against a cable television system operator, 4
utility, or a welecommunications carmrier, oy request expedited treatment. Proceedings receiving
expedited treatment are subject to shorter pleading deadlines and other modifications to the procedural
rules that govern pole attachment formal complaint proceedings,

28.2. A complunant may file a motion for expedited treatment at the time a complaint is filed.

28.3. Within five days of receiving service of a pole attachment complaint against z cable television
system operafor, a utility, or a telecommuunications carrier, a defendant may file a motion for expedited
treatmest,

28.4. The Commission will allow responses to motions for expedited treatiaent, which roust be file
within 5 business days of the filing of the motion vnless otherwise ordered by the Commission. The
Commission may issue an order, without hearing or further pleadings, granting or denying a motion for
expedited treatment. The Comumission will attempt, bui is not required, to issue such order within fifteen
days of filing of the motion.

28.5. In sppropriste cases, the Commission may require that the parties participate o pre-filing
settiement negotiations or mediation under Rule 29

28.6. If the parties do notf resolve their dispute and the matter is granted expedited reatment, the
Commission will esiablish a procedurai schedule.

28.7. If it appears at any time that expedited treatment is no longer appropriste, the Commission may
revise the expedited procedural schedule either on its own motion or at the request of any party.

28.8. Commission review of an ALJ recommended decision shall comply with the filing and service
requirements of Rule 19 of the Commission Rules of Practice and Procedure, 150 C.S.R 1.19.

§156-38-29. Mediation.

29.1. The Conumission encourages parties to attempt 1o settle or narrow their disputes. Commission
Staff is available to conduct mediations. The Coraraission will determine whether 2 matter is appropriate
for mediation. Participation in mediation is generaily voluntary, but may be required as a condition for
expodited treatment.
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8.2, Parties may request mediation of a dispute at any time as long as a procseding is pending
before the Commission.

29.3. Parties may request mediation by filing a written request for mediation, or including a
mediation request in any pleading in a formal complaint proceeding. Any party requesting mediation must
verify that B has attempted to contact all other parties to determine whether they are amenable o
mediation, and shall staie the response of each party, if any.

284, The Commission mediator will schedule the mediation in consultation with the parties. The
Commission mediator may request written: statements and other information from the parties to assist in
the mediation,

29.5. In any proceeding to which no statutory deadline applies, the Commission may, in iis
discretion, hold a case in absyanoe pending mediation,

2%.6.  The partics and Commission mediator shall keep confidential all written and oral
communications prepared or made for purposes of the mediation, including mediation submissions, offers
of compromise, and he Commission mediztor and party comments made during the course of the
mediation (Mediation Communications). Neither the Commission mediator nor the parties may use,
disciose or sesk to disciose Mediation Coswranications in any proceeding before the Commission
(including an arbitration or a formal complaint proceeding involving the (nstant dispute} or before any
other tribunal, uniess compelled to do so by law. Documents and information that are otherwise
discoverable do not become Mediation Communications merely because they are disclosed or discussed
during the mediation. Unless otherwise directed by the Commission, the existence of the mediation will
not be treated as confidential.

297, Aay party or the Commission mediafor may terminate a mediation by notifying other
participants of their decision to terminate. The Commission mediator shall promptly confirm in writing
that the mediation has ended. The confidentiality rules in Rule 28.6 shall continwe to apply o any
Mediaticn Communications. Further, unless otherwise directed, any Commission ruling requiring that the
existence of the mediation be treated as confidential will continue to apply after the mediation has ended.

26
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Maximum g Factor X Net Costof Carrving
= Space Factor
Rate pace Fe a Bare Pole  Charge Rage

Where  Space Occupied by Attachment
Total Usable Space

Space T
Factor

Attachment A
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Eate = Space Factor x Cost
Where Cost

i Service Areas where the number of Attaching Entities is § = (.66 x (Net Cost of 2 Bare
Pole x Carrying Charge Rate)

in Service Areas where the number of Attaching Enities is 4 = .56 x (Met Cost of & Bare
Pole x Carrying Charge Rate)

in Service Arcas where the number of Attaching Entities is 3 = 0.44 x (Net Cost of a Bare
Pole x Carrying Charge Rate)

in Service Aregas where the number of Attaching Entities is 2 = §.3} x (Net Cost of & Bare
Pole x Carrying Charge Rate)

in Service Areas where the nurber of Altaching Entities is not & whole sumber = N X (Net
Cost of a Bare Pole X Carrving Charge Rale), wheore N is interpolated from the cost allocator associated
with the nearest whole numbers above and below the number of Attaching Entities.

Unusabie Space 1
No.of Attaching Entities;'_,:‘

Pole Height

{'(Space Geoupied) + (—%— ps

Where Space Factor ==



FORMULA Attachment C
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Maintenance and Administration”
Rate = Space Factor » Net {ost of Bare Pole X [ . . J
_ Carrying Charge

. et R _
| (Space Occupled) + (I% X Jusable Space )
\

No. of Attaching Entities
Pole Height

Where Space Factor =

29



FORMULA D Attachment [
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Maximum { 1 o 1 Puct ] ;Nc, af Net Conduit Invt E {arrying
"( 3. st - - » ! 4 - - - -
Raie per No. of Ducts ~ No.ofinner Ducts | © iDucts © Sys Duct Lgth (ft/m) Charge
Linear ft/m ’ ’ Rate
{Percentage of Conduit Capacity) {Met Linear Cost of a Conduif)
Simplified as:
Maximum Rate 1 Duct Met Conduit Investment y Carrying
= - K s : -
Per Linear ft/m  Number of Inner Ducts ~ System Duct Length (ft/m) Ciarge
ate

If no Inner-duct is installed the fraction, "1 Duct divided by the No. of Inner-Duets” is presumed
to be 172,



Fxhibii B3
TYITLE 158
LEGISLATIVE RULE
FUBLIC SERVICE COMMISSION

SERIES 38
RULES POR THE GOVERNMENT OF POLE ATTACHMENTS

FE8538-1, Geperal

L1 Scope. ~ These roles govemn the regulation of o le attachments subjeot to the jurisdiction of the
Pablic Servies Compuission pursuant i W, Va, Code §31G-444, and subject to regulation under 47 .80,
§224, commonly referred 1o as the Pole Attachiment Aot and the rogulations promuigated thereunder at 47
OB R ST .E-ii}u!,ﬁwb,

s

L Authorty, - W, Va, Code §§24-3-1, 2407, 24.2-1, 24-2-8, 31G-4-4,

L3, Flling Date, -

L. Bifective Date, -

L5, Imfent. - The Qsmmisme,: has the authority o consider, and will consider, the {nteresis of the
c;‘;i S ;E rers of the servic fered by means of pole attachments as well as the inferests of the consumers

the ufil g

\em <es, i'u 2z ¢ iis? wornmoniy referred (0 as the Pole Attachment Rulss, MH ¥ the rates,
aint procedures for secess fo and use of utility poles, ducls, conduits and
2.4 4 : 3

¥ 14

o
’t

3
i
B
-y
L3
¥
el
,i:i
&7 b
L
L

ASB- RS, s provi i x by W.Va,

¥ TITYY

5 -:i:&-%h@&eﬁ--%@g Hadh tmn--«*ﬁ:s»--%ae amended-for-the-repulation-of

L, Application of ndes, ~~ This Series applic
vights-of-way subject 10 47 TLS.C, §234 and 47 { FR
those repnlations m.s» he 3men<=s~*<= An s
115 shall wke iy

$136.38-3, Definitions.

S These definttions anplv anby o the Pols Ad

232, The term “utili™ mea v person that is a local cxchange carvier or an electrie, gas, watsr,
stearn, oF other public wility, and w%m Gwis oF controls poles, ducts, conduits, or rights-ofway sed, in
whole or in pari, Iov any commumiications throngh wires or cables., Sueh form doss not include any
railvaad, any person that is cooperatively organized, or any person owned by the Federal Goverment ov

'
the State.

223 The tenm “pole stlachment” means any atlachment by a cable welovision systom or provider of
telecommmunications servioe 1 a po .I €, du(:-a, q,umia.ui_. of vighi-of-way oaned or controtiod by a ntility,

234 With respect to poles, the term “usable space” means the space on & utitiy p e above the
wnimm grade fovel W%M can be used for the s*; a::s'mm of wires, cables, and associated e %qmp,n@rsn
and which includes space ocoupied by the utiity. With respect fo conduit, the mon nsab § S0 Nsans
capacity within a conduit systom which is av siiabie, w owhich could, with reascnable effon and expense,

e

e made available, R tha purpose of nstalling wires, <able and associated eouipment fw

1

telecomimnaications or cable servives, and which includes capacity oconpied by the viility,
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2.45. The term “compiaint” means a filing by a cable television systers operator, a cable television
system association, a utility, an association of wtilities, a telecommunications catrier, or an association of
telecommunications carriers alleging that it has been denjed access to a utility pole, duct, conduil, or
right-of-way it viclation of thess rules and/or that a rate, term, or condition for a pole attachment is not
Just and reasonable. 1t also means a filing by an incumbent Jocal exchange carrier (as defined in 47 U.S.0,
§231{h}} or an association of incumbent local exchange carriers alfeging that a rate. term, or condition for
a pole attachment is not just and reasonable.

256, The ferm “complainant” means a cable television system operator, a cable television system
assuciation, a utility, an association of utilities, a ielecommunications carrier, an assoclaticn of
telecommunications carriers, an incutnbent focal exchange carrier (as defined in 47 U.S.C. §251(h)) or an
agsociation of incumbent local exchange carriers who files a complaint.

267 The term “defendant” means a cable television systems operator, a wility, or a
telecormuunications carrier against whom a complaint is filed.

278, The term “Staie” means the State of West Virginia, or any political subdivision, agency, or
instrumentality thereof.

289, For purposes of these rules, the torm “telecommunications carrier” means any provider of
telecommunications services, except that the teem does not include ageregators of telecommunications
services {as defined in 47 U.8.C. §226) or incumbent local exchange carriers {as defined in 47 U.S.C.
§251{hY)

o ©

2,108, The term “conduil” means a struchure containing one or more ducts, usnally placed in the
ground, in which cables or wires may be installed.

2181, The term “conduit systern” means a collection of one or more conduits together with their
supporting infrastructure.

2,342, The term “duct” means a single enclosed raceway for conductors, cable and/or wire,

2.123. With respect to poles, the term “unusable space’” means the space on a utility pole below the
usable space, including the amount required to set the depth of the pole.

2.134. The term “attaching entity” includes cable sysiem operators, telecommunications carriers,
incumbent and other local exchange carriers, utilitics, govornmental entities and other entities with a
physical attachment to the pole, duct, conduit or right of way. It does not inciude governmental entities
with only seasonal attachments to the pole.

2.145. The term * inner-duct” means a duci-like racoway smaller than a duct that is inserted info a
duet so that the duet may carry muliiple wires or cables,

2156, The term “make-ready” means the modifization or replacement of a wtility pole. or of the
lines or equipment on the utility pele, to accommodate additional facilities on the utility pole.

2.167. The term “complex make-ready™ means fransfers and work within the communications space
that would be reasonably likely to cause a service ontage(s) or facility damage, including work soch as
splicing of any communication atlachment or relocation of existing wireless attachments, Any and ali
witeless activities, including those invelving mobile, fixed, and point-to-point wireless communications
and wireless inlernet service providers, are 1o be considered complex.
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2,178, The term “simple make-ready” means make-ready where existing aitachments in the
communications space of 2 pole could be transferred without any reasonable expectation of a service
outage or facility damage and does not require splicmg of any existing communication allachment or
relocation of an existing wireless attachment.

2.189. The term “communications space™ means the lower usable space on a utility pole, which
tvpically is reserved for low-voltage communications equipment.

24920, The term “Commission” means the Public Service Commission of West Virginia.

2.28]. The term “carrying charge rate” shall include capital costs including g rate of return, income

taxes, depreciation, taxes other than income taxes, and an operation and ruaintenance expenss factor,

§150-38-3. Duty to provide access; modifications; notice of remaval, increase or modification;
petition for temporary stay; and cable operator nniics.

3.1, A utility shall provide a cable television system or any telccommunications carrier with
nondiscriminatory access to any pole, duct, conduit, or right-ofiway owned or controlled by it
Notwithstanding this obligation, a utility may deny 2 cable television svstem or any telecommunications
carier access 1o is poles, ducts, conduits, or rights-of-way, on a non-discriminatory basis where there is
insufficient capacity or for reasons of safety, reliability and gencrally applicable engineering purposes,

3.2. Requests for access to a wtility’s poles, ducts, conduits or righis-of-way by a teleconununications
carrier or cable operator must be in writing. If access is not granied within 45 days of the request for
aceess, the utility must confirm the denial in writing by the 45th day. The wtility’s denial of access shall be
specific, shall include all relevant evidence and information supporting its denial, and shall explain how
such evidence and information relate 1w a denial of access for reasons of lack of capacity, safety,
reliability or engineering standards.

3.3 A utility shall provide a cable television system or telecommunications careier no less than 60
days written notice prior to:

3531, Hemoval of facilities or termination of any servies to those facilities, such removal or
termination arsing oul of a rate, term or condition of the cable television system operator's or
telecommunications casrier's pole attachment agreement;

332, Any increase in pole attachment rates; or

3.3.3. Any modification of facilities by the utility, other than reake-ready noticed pursvant to
Rule 10.5, routine maintenance, or modification in respose to emergencics,

33.4. A cable television system operaior or felecommurications carrier may file & "Petition for
Temporary Stay” of the action contained in a notice received pursuant to Rule 3.3 within 15 days of
receipt of such notice. Such submission shall not be considered undess i nchides, in concise terms, the
relief sought, the reasons for such relief] including a showing of irreparable harm and likely cessation of
cable television service or telecommunication service, & copy of the notice, and certification of service as
required by Rule 4.2, The utitity may file an answer within 7 days of the date the Petition for Temporary
Stay was filed. No further filings under this section will be considered uniess authorized by the
Commission.

3.3.5. Cable oporators must notify pole owners upon offering telecommunications services.
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§1358-38-4, Pole attackiment complaint proceedings.

4.1, Pole attachment complaint procecdings shall be governed by Rules 15 thirough 29 of this Series,
except as otherwise provided in this Series,

accompanied by a certification of service on the named defendant, and sach of the Federal, State, and
local governmental agencies that regufate any aspect of the services provided by the complainant or
defondant,

4.3, The complaint shall include » statement that the utility is not owned by any railroad, any persen
who is cooperatively organized or any person owned by the Federal Government or the State.

4.4, The complaint shall be accompanied by & copy of the pole attachment agreement, if any,
between the cable television system operator or telecommunications carrier and the utility. If there is no
preseni pole altachment agreement, the complaint shall contain:

4.4.1. A statement that the utility uses or controls poles, ducts, or conduits used or designated, in
whole or in part, for wire communication; and

4.4.2. A statement that the cable television system operstor or fclecommunications camer
currently has attachments on the poles, ducts, condults, or rights-of-way.

4.5, The complaint shall state with specificity the pole attachment rate, term or condition which is
claimed fo be unjust or unreasonable and provide all data and tnformation supporting such claim. Data
and mformation supporting the complaint (ncluding all information necessarv for the Commission 1o
apply the rate formulas in Rule 5.4 should be based upon historical or original cost methodology, insofar
as possible. Data should be derived from ARMIS, FERC Form 1, Annual Report to the Comrnission or
other reports filed with state or federal regulatory agencies (identify source). The complainant shall also
specify amy other information and argument relied upon to attempt to establish that a rale, term, or
condition is not just and reasonable.

4.6. A utility must supplv a cable television system operator or telecommunications carrier the
information requiresd in Rule 4.5, as applicable, along with the supporting pages from its ARMIS, FERC
Form 1, Annual Report to the Commission, or other repart (0 a regulatory body, and caleulations made in
connection with these Jgures, within 30 days of the request by the cable televising system operalor or
telecommunications carrier,

4.7. I any of the information and data required m Rules 4.5 and 4.6 is not provided to the cable
television system operator or telecommunications cartler by the utility upon reasonable request, the cable
television system operator or telecormnunications carrier shall include a statement indicating the steps
taken to obtain the mformation from the utility, including the dates of all requests. No complaint filed by
a cable television system operator or telecommunications carrier shall be dismissed where the utility has
failed to provide the information required under Rules 4.5 and 4.6 after such reasonable request.

§150-38-53. Commission consideration of the complaint.

5.1. The complainant shall have the burden of establishing a prima facic case that the rate, term, or
condition is not just and reasonable or that the denial of access violates 47 UE.C. §224(0). If, however, a

4
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sest-In & case involving a denfal of access, the utility shali have the burden of proving that the denial way
lawful, once a prima facie case is established by the o mplainant.

3.2, The Commission shall determine whether the rate, term or condition complained of is just and
reasouable. For the purposes of this paragraph, a rate is just and reasonable if it assurcs & utility the
recovery of not less than the additional costs of providing pole attachments, nor more than an amount
determined by multiplying the percentage of the total usable space, or the percentage of the total duct or
couduit capacity, which is cccupied by the pole attachment by the sum of the operating expenses and
actual capital costs of the utility atributable to the entire pole, duct, conduit, or right-of-way. The

..................................... L ST T L T R e e A A L e L A
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charged, those relmburscments received bw the utility from cable overators and telecommumeations

5.3. The Commission shall deny the complaint if it determines that the complainant has not
established a prima facie case, or that the rate, term or condition is Jjust and reasonable, or that the denial
of aceess was lawful.

5.4, The Commission will apply the following formulas for determining a maximom just and
reascenable rate:

5.4.1, Formula A shown on Aftachment A shall apply to attachments to poles by cable operators
providing cable services. This formula shall also apply to attachmenls to poles by any
telecommunications carrier (fo the extent such carvier is not a party to & pole atiachment agreement) or
cable operator providing telecommunications serviees until February 8, 2001

342, With respect to attachments to poles by any telecommunications carrier or cable operator
P ‘ ¥ any tel : AHE 1
providing telecommunications services, the maximum just and reasonable rate shall be the hi gher of the
rate yielded by Rules 5.4.2.a 0r 54.2.b.

+4.2.3. Formula B shown on Attachment B applies to the extent that it yields a rate higher
than that yielded by the applicable formula in Rule 5.42.b:

5420 Formula C shown on Attachment C applies to the extent that it vields a rate higher
than that yielded by the applicable formula in Role 5.4.2.a; guds

543, Formula D shown on Attachment D shall apply to aftachments {o conduit by cable
operators and telecommunications carriers.

§150-38-0. Remedies,

6.1. If the Commission determines that the rate, term, or condition complained of is not just and
reasonable, it may prescribe a just and reasonable rate, termy, or condition and may;

6.1.1. Terminate the unjust and/or unreasouable rale, term, or condition;

6.1.2. Substitute in the pole attachment agreement the just and reasonable rate, term, or condition
cstablished by the Commission; and/or

6.1.3. Order a refund, or payment, if appropriate. The refund or payment will normally be the
difference between the amount paid under the unjust and/or unreasonable rate, term, or condition and the

5
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amount that would have been paid under the rate, term, or condition established by the Commission, plus
interest, consisient with the applicabie statuic of limitations.

6.2. 1 the Commission detenmines that access to a pole, duct, conduit, or right-of-way has been
unlawfully denied or delayed, # may order that access be permitted within a specified time frame and in
accordance with specified rates, terms, and conditions.

§156-38-7, Imputaitos of vates; modification costs,

7.1, A utility that engages in the provision of telccommunications services or cable services shall
impute to its costs of providing such services {and charge any affiliate, subsidiary, or associate company
engaged 1 the provision of such services) an equal amount o the pole amtachment rate for which such
company would be liable onder this section,

7.2. The costs of modifying a facility shall be borne by all partics that obtain access to the facility as
a resull of the modification and by all parties that directly benefil from the modification. Each parly
described i the preceding sentence shall share proportionately in the cost of the modification, A party
with 2 preexisting attachment to the modified facllity shall be deered to directhy benefit from a
modification if, after receiving notification of such modification, as provided in these rules, it adds to or
modifies its attachment. Notwithstanding the foregoing, & patty with a preexisting attachment to a pole,
conduit, duct or right-of-way shall not be required to bear any of the costs of rearranging or replacing its
attachiment iIf such rearrangerment or replacement is necessitated solely as a result of an addiional
attachmeni or the moedification of an existing attachment sought by another party, If a party males an
attachment to the facility afler the completion of the modification, such party shall share proportionately
i1 the cost of the modification if such medification rendered possible the added attachment.

§150-38-8. Alloecation of Unusable Space Costs,

8.3, With respect to the applicable formula referenced in Rule 5.4.2, 2 ntility shall apportion the cost
of providing nnusable space on a pole so that such apportionment equals two-thirds (2/3) of the costs of
providing unusable space that would be allocated to such entity under an egual apportionment of such
coses among all attaching entities.

8.4, All attaching entities attached to the pole shall be counted for purposes of apportioning the cost
of unusable space.

8.3, Unhbties may use the following rebultable presumptive averages when caleulating the number of
attaching entities with respect to the applicable formmla referenced in Rule $.4.2. For non-urbanized
service areas {under 30,000 population), a preswmptive average number of attaching entities of three, For
urbanized service areas {58,000 or higher population), a presumptive average number of aitaching entities
of five. If any part of the wtility's service area within the state has a designation of urbanized (50,000 or
higher population) by the Bureau of Census, United States Department of Commerce, then all of that
service area shall be designated as urbanized for purposes of determising the presumptive average
nurber of attaching entities.

8.4, A atiltty roay establish its ows presumptive average number of attaching entities for its urbanized
and non-urbanized service area as follows:

8.4.1. Each utility shall, upon request, provide all attaching entities and all entitics seeking access
the methodology and Information upon which the utility’s presumptive average number of aftachers is
basad.
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§.4.2. Each utility is requircd to exercise good faith in establishing and updating its presumptive
average number of attachers.

8.4.3. The presumptive average number of attachers may be challenged by an attaching entity by
submitting information demonstrating why the utility's presumptive average is incorrect. The attaching
entity should also sybmit what it believes should be the prosumptive average and the methodology used.
Where a complete inspection is impractical, a statistically sound survey may be submitted.

8.4.4, Upen successful challenge of the existing presumptive average number of attachers, the
resuliing data determined shall be used by the wtility as the presumptive number of attachers within the
rate formuia,

§150-38-9. Use of presumptions in caleniating the space factor.

9.1, With respect to the formulas referenced in Rudes §.4.1. 5.4.2.2 and 5.4.2.b, the space occupied by
an attachment is presumed fo be one foot. The amount of usable space is presumed to be 13.5 foet. The
amount of unusable space is presomed to be 24 feet. The pole height is presumed 1o be 37.5 feet. Thess
presumptions may be rebutted by either party,

§156-38-10¢. Timeline for aceess (o utilify poles.
10.1. Definitions.

1.1, The term “attachment” means any attachment by a cable television system or provider of
telecommunications secvice to 4 pole owned or controlled by a utility.

13.1.2. The term “new attacher™ means a cable television system or telecommunications carrier
requesting to attach new or upgraded facilities to a pole owned or controlled by a wiility.

10.1.3. The term “existing attacher™ means any entity with cguipment on a willy pole.

10.2. All time limits in this section are to be caleulated according to Rule 7.5 of the Comumission
Rules of Practice and Procedure, 150 C.8.R. 1.7.5.

1.3, Application review and survey - Application completencss. A utility shall review a new
atiacher’s attacioment application for completeness before reviewing the application on is merits, A aew
atfacher's attachment application is considered complete if it provides the wutility with the information
necessary under its procedures, as specified in a master service agreement or in requirements that are
available in writing publicly at the time of submission of the application, to begin to survey the affected
poles.

16.3.1. A wility shall determine within 10 business days after receipt of 2 new atfacher's
attachimont application whoether the application s compleile and notify tie attacher of that decision. ¥ the
utility does not respond within 10 business days after receipt of the application, or if the utility rejects the
apphcation as incomplete but fails to specify any reasons in iis response, then the application is deemed
complete. If the utility timely notifies the new attacher that its attachment application is not complete,
then it must specify all reasons for finding it incomplete.

16.3.2.  Any resubmitted appiication need only address the wtibty’s reasons for finding the
application incomplete and shall be deemed complete within § business days after its resubmission, unless
the utility specifies to the new attacher which reasons were not addressed and how the resubmitted
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application did net sufficiently address the reasons. The new attacher may follow the resubmission
procedure in this paragraph as many times as it chooses so long as in each case it makes a bona fide
attempt 1o comect the reasons identified by the wtility, and in each case the deadline set forth in this
paragraph shall apply to the utility's review.

10.3.3. Application review on the merits. A utility shall respond to the new attacher sither by
granting access or, consistent with Rule 3.2 denying access within 45 days of receipt of a complote
application to attach facilities to its wtility poles (or within 60 days in the case of larger orders as
described is Rule 10.7). A utility may not deny the new atacher pole access based o a precxisting
violation not caused by any prior altachments of the new attacher.

1134, Survey.

105,48 A utility shall complete a survey of poles for which access has been requested
within 45 days of receipt of a complete application to attach facilities to its utility poles {or within 60 davs
in the case of karger orders as deseribed in Rule 10.7).

13.3.4.b. A wtility shall permit the new attacher and any existing attachers on the affected
poles 1o be present for any field inspection conducted as pad of the utility's survey. A utility shall use
commercially reasonable efforts to provide the affecied altachers with advance notice of not fess than 3
business days of any field inspection as part of the survey and shall provide the date, {ime, and location of
the survey, and name of the contractor performing the survey.

10.3.4.c. Where & new attacher has conducted a survey pursuant to Rule 10103, a utility can
clect to satisfy its survey obligations in this paragraph by notifying affected attachers of its intent (o use
the survey conducted by the new attacher pursuant to Rule 10.10.3 and by providing a copy of the swrvey
to the affected aftachers within the time period set forth in Rule 103.4.a. A wtilily relying on a survey
conducted pursnant to Rule 10.10.3 to satisfy all of its obligations under Rule 10.3.4.a shall have 15 days
to make such a notification to affected attachers rather than a 45 day survey period.

10.4. Estimate, Where a new atfacher's request for access is not denied, » utility shali present to a
new attacher a detailed, itemized estimate, on a pole-by-pole basis where requested, of charges to perform
all necessary make-ready within 14 days of providing the response required by Rule 10.3, or in the case
where a new attacher has performed a survey, within 14 days of receipt by the utility of such survey.
Where a pole-by-pole estimate is requested and the utility incurs fixed costs that are not reasonably
calculable on a pole-by-pole basis, the utility may present charges on a per-job basis rather than present 2
pole-by-pole estimate for those fixed cost charges. The utility shall provide documentation thal is
suffictent to determine the basis of all estimated charges, including any projected material, 1abor, and
other related costs that form the basis of its estimate. '

16.4.] A utility may withdraw an outstanding estimate of charges to perform make-ready work
beginning 14 days after the estimate is presented,

.42, A new attacher may accept a valid estimate and make payment awy time after receipt of
an estimate, except it may not accept after the estimate is withdrawn.

10.4.3, Final invoice. After the utility completes make-ready, if the final cost of the work differs
from the estimate, it shall provide the new attacher with a detriled, lfemized final invoice of the actual
make-ready charges incurred, on a pole-by-pole basis where requested, to accommodate the new
atiacher’s attachment, Where a pole-by-pole estimate is requested and the utility incurs fixed costs that are
aot weasonably caloulable on a pole-by-pole basis, the utility may present chaeges on a per-job basis rather
than present a pole-biy-pole invoice for those fixed cost charges. The otility shall provide documentation
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that is sufficient to determine the basis of all estimated charges, including any projected material, labor,
and other related costs that form the basis of its estimate.

1044 A utlity may not charge & new atfacher to bring poles, attachments, or third-party
cquipment into compliance with current published safety, reliability, and pole owner construction
stadards guidelines it such poles, attachments, or third-party equipment were out of comphiance because
of work performed by a party other than the new attacher priot fo the new attachment,

.3, Make-ready. Upon receipt of payment specified in Rule 10.4.2, a wility shafl notify
immodiately and in writing all known entities with existing attachments that may be affected by the make-
ready,

[0.5.1. For attachments in the corumunications space, the notice shall:
10.5.1.a. Specify where and what make-ready will be performed.

16.5.1.b. Set a date for completion of make-ready in the communications space that is no
tater than 30 days after notification is sent {or up to 7§ days in the case of larger orders as deseribed in
Rule 18.7.3

10510, btate that any entity with ap existing attachment may modify the aitachment
consistent with the specified make-ready before the date set for completion.

16.5.1.d. State that if make-ready is not completed by the completion date set by the utility in
Rule 10.3.1.b, the new attacher may complete the make-ready specified pursnant to Eole 10.5.1 8. and

10.5.0.e. State the name, telephone number, and email address of a person o contact for
mere information about the make-ready procedure.

10.5.2. For attachments above the communications space, the notice shall:
19.5.2.4. Specily where and what make-ready will be performed.

16.5.2.h. Set a date for completion of make-ready that is no later than 90 days after
notification is sent {or 135 days in the case of larger orders, as described in Rule 10.7)%

135 2.c. State that any entity with an existing attachment may modify the atiachment
consistent with the specified make-ready before the date set for completion.

16.5.2.d. State that the wiilily may assert its right to 15 additionsl days to complete make-
ready.

14.3.2.¢. State that if make-ready is not completed by the cormpletion date set by the utility in
Rule 10.5.2.% {or, if the uiilify bas asserfed its 1S-day right of control, 15 days later), the new attacher
may complete the make-ready specified pursuant to Rule 10.5.2.a; and-

10,521, Bate the name, telephone number, and email address of a person to contact for
more information about the make-ready procedure.

10.5.3. Once a utility provides the notices described in this section, it then must provide the new
attacher with a copy of the notices and the existing attacher's contact information and address where the
utility sent the notices, The new attacher shall be responsible for coordinating with existing attachers 1o
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sncourage their completion of make-ready by the dates set forth by the utility in Rule 10.5.1b for
conumnunications space attachments or Rule 10.5.2.b for attachments above the communications space.

10.6. A utility shall complete its make-ready in the communications space by the same dates set for
existing attachers in Rule 10.5.1.b or its make-ready above the cormunications space by the same dates
for existing attachers in Rule 10.5.2.b {or if the utility has asserted its 15-day right of control, 15 days
later).

137, For the purposes of compliance with the time periods in this section:

HL7.1. A uiility shall apply the timeline described in Rules 10.3 through 1€0.5 to all requests for
attachimnent up to the lesser of 300 poles or 0.5 percent of the utility’s poles in West Virginia.

10.7.2. A ufility may add 1§ days w the survey period described in Rule 10.3 to larger orders up
fo the lesser of 3008-3.000 poles or 5 percent of the utility's poles in West Virginia.

1173, A atility may add 45 days to the make-ready periods described in Rule 10.5 to Jarger
orders up to the lesser of 3086-3,000 poles or 5 percent of the utility's poles in West Virginia,

1G.7.4. A utility shalf negotiate in good faith the tming of all requests for attachment larger fhan
the iesser of 3668-3,000 poles or 5 percent of the vtility’s poles in West Virginia,

107,53, A utility may freat muitiple requests from a single new attacher ag one request when the
requests are filed within 30 days of one another.

108, Deviation from the time limits specified in this section.

1081, A utility may deviate from the lime lHmits specified in this section before offering an
estimate of charges If the parties have no agresrent specifying the rates, terms, and conditions of
attachment.

10.8.2, A villity may deviate from the time limits specified in this section during performance of
mzke-ready for good and suffivient cause that renders it infeasible for the utility to complete make-ready
within the time limits specified in this section. A utility that so deviates shall immediately notify, i
wiriting, the new attacher and affected existing attachers and shall identify the affected poles and include a
detailed explanation of the reason for the deviation and a new compietion date. The vtility shall deviate
from the time limits specified in this section for 2 period no longer than necessary to complete make-
ready on the affected poles and shall resume make-ready without discrimination when ¥ returns to routine
operations. A utility cannot delay completion of make-ready because of & presxisting vinlation on an
affected pole not caused by the new attacher.

10.8.3. An existing attacher may deviate from the time limits specified in this section during
performance of complex make-ready for reasons of safety or service interruption that renders it infeasible
tor the existing aitacher o complete complex make-ready within the time limits specified in this scction.
An existing attacher that so deviates shall immediately notify, in writing, the vew attacher and other
affected existing attachers and shall identify the affectzd poles and include a detailed explanation of the
basis for the deviation and a new completion date, which in no event shall extend beyend 60 days from
the date the notics described in Rule 16.5.1 s gent by the wtility (or up to 105 days in the case of larger
orders described in Rule 10.7). The existing attacher shall deviate from the time limits specified in this
section for a pericd no longer than necessary to compleie make-ready on the affected poles.
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10.9. Self-help remedy.

19.9.1. Surveys. H a utility fails to compiete a survey as specified in Rule 10.3.4.8, then a new
aftachier may conduct the survey in place of the wtility and, as specified in Rule 11, hire a contractor to
complete a survey,

10.9.1.a. A new attachor shall permit the affected utility and existing attachers to be prese
tor any field inspection conducted as part of the new attacher's survey,

10.2.0b. A new attacher shall use commeruiaiiy reasonable efforts to provide the affected
utility and existing attachers with advance notice of not less than 3 business days of 2 field mspection as
part of any swrvey it conducts, The notice shall include the date and time of the SUFVey, a de%crxpticm of
the work involved, and the name of the confractor being used by the new attacher,

16.9.2, Make-ready. If make-ready is not complete by the date specified in Rule 10.5, then a new
attacher may conduct the make-ready in place of the utility and existing attachers, and, as specified in
Rule 11, hire a contractor to complete the make-ready.

10.9.2.a. A new attacher shall permit the affoctod utility and existing attachers to be present
for any mik@-—i‘f&ddy‘ A new atiacher shall use commercially reasonable efforts to provide the affected
utilily and existing amachers with advance notice of not less than 5 days of the impending make-ready.
The notice shall include the date and time of the make-ready, a description of the work involved, and ﬂm
uame of the contractor being used by the new attacher.

10.9.1.b. The new attacher shall notify an affocted utility or existing attacher immediately if
make-ready damages the equipment of a wiility or an existing attacher or causes an outage that is
reasonably likely to interrupt the service of a utility or existing attacher. Upon receiving notice from the
new attacher, the utility or existing attacher may either:

19.9.2.b.1. Complete any necessary remedial work and bill the new attacher for the
reasonable costs related to fixing the damage; or

10.9.2.6.2. Require the new attacher fo fix the damage at iis expense immediately
foliowing notice from the utility or existing attacher.

10.9.2.c. A new attacher shall notify the affected utility and existing atachers within 15 days
after compietion of make~ready on a particular pole. The notice shall provide the affocted utility and
ﬁxisting attachers at least 90 days from recsipt in which (o inspect the make-ready, The affocied otility
and existing attachers have 14 days after completion of their inspection to notify the new attacher of any
damage or code violations caused by make-ready conducted by the new attacher on their equipment. if
the urility or an existing sttacher notifies the new attacher of such damage or code viclations, then the
utility or existing aitacher shall provide adequate docurnentation of the damage or the code violations,
The utility or existing attacher may either complete any necessary remedial work and bill the new attacher
for the reasonable costs related to fixing the damage or code viclations or require the new attacher to fix
the damage or code violations at its expense within 14 days following sotice from the utility or existing
attacher,

10.9.3. Pole replacements. Seif-help shall not be available for pole replacements,
10.10. Oue-touch make-ready option. For attachments involving simple make-ready, new attachers

may elect to proceed with the process described in this section in liew of the attachment process described
in Rules 10.3 through 10.6 and Rule 14,9,
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10,101, Attachment application.

10.10.1.a. A new attacher electing the one-touch make-ready process must elect the one-
touch make-ready process in writing in its attachment application and must identify the simple make-
ready that it will perform. It is the responsibility of the new attacher to ensure that its contractor
determines whether the make-ready requested io an attachment application is simple,

10,10.1.b.  The wtility shall review the new attacher’s atlachment application for
completeness before reviewing the application on ils merils. An attachment application is considered
oomplete if it provides the utility with the information necessaty under its procedurcs, as specified in a
master service agreemend or in publicly-released requirements at the time of submission of the
application, o make an informed decigion on the application.

10,10, 1.1, A utility has 10 business days after receipt of a new attacher's attachruent
application in which to determine whether the application is complete and notify the attacher of that
decision. If the wtility does not respond within 10 business days after receipt of the application, or if the
utility rejects the application as incomplete but fails to specify any reasouns in the application, ther the
application is deemed complete,

i0.10.1.6.2. H the vtility timely notifies the new atfacher that its attachment application
is not complete, then the utility must specify all reasons for finding it incomplete. Any resubniitied
application noed only address the utility's reasons for finding the application incomplete and shall be
deemed complete within 5 business days after ifs resubmission, unless the utility specifies to the new
attacher which reasons were not addressed and how the resubmitted application did not sufficiently
address the reasons. The applicant may follow the resubmission procedure in this paragraph as many
times as it chooses so long as in each case it reakes a bona fide attempt 1o correct the reasons identified by
the utibty, and in each case the deadline set forth in this paragraph shall apply to the utility's review.

10,102, Application review on the merits. The utlity shall review on the merits a complete
application requesting one-touch make-ready and respond io the new allacher either granting or denying
an application within 15 days of the utiliny's receipt of a complete application {or within 30 days in the
case of larger orders ag described in Rule 16.7).

10.10.2.a. If the utility denies the application on its merits, then its decision shall be specific,
shall include all relevant evidence and information supporting its decision, and shall explain how such
evidence and information relate to a denial of access for reasons of lack of capacily, safety, reliability, or
engineering standards.

10.16.2.b. Within the 15-day application review period {or withia 3¢ dayvs s the case of
larger orders as described in Rule 10.7), & utility may object to the designation by the new attacher's
contractor that certain make-ready is simple. If the utility objects to the contractor's determination that
make-ready is simple, then it is deemed complex. The wility's objection is final and determinative so ong
#s 1t is specific and o writing, includes all relevant evidence and information sapporting its deeision,
made in good faith, and explains how such evidence and information relate to a determination that the
raake-ready is nol simple.

10.13.3, Burveys. The new attacher is responsible for all surveys requived as part of the one-
touch make-ready process and shall use = contractor as specified in Rule 11.2.

12.10.3.a. The new atlacher shall permif the utility and any existing attachers on the affected
poles to be preseni for any field inspection conducted as part of the new attacher's surveys. The new
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attacher shall use commercially reasonable efforts to provide the utillty and affected existing attachers
provide the date, time, and location of the surveys, and name of the conactor performing the surveys.

13164, Make-ready. If the new attacher's attachment application is approved and if it has
provided 15 days prior written notice of the make-ready to the affected wility and existing attachers, the
new attacher may proceed with make-ready using a contractor in the manner specified for simple make-
ready in Rule 11,2,

10,1044, The prior written notice shall include the date and time of the make-ready, a
description of the work involved, the name of the contractor being used by the new attacher, and provide
the affected utility and existing attachers a reasonable opportunity to be present for any make-ready.

10,46, The new attacher shall notify an affected utility or oxisting altacher immediately
if make-ready damages the equipment of a utility or an existing attacher or causes an outage that is
reasonably bkely {o interrupt the service of a utility or existing attacher. Upon receiving notice from the
new aftacher, the utility or existing attacher may either:

10.10.4.b.1. Complete any necessary remedial work and bill the new attecher for the
reasonable costs rolated to fixing the damage; or

10.10.4.b.2. Require the new attacher o fix the damage at iis expense immediately
following noties from the utility or existing attacher.

10.10.4.c. In performing rmake-ready, if the new attacher or the utility determines that
make-ready classified as simple is complex, then that specific make-ready must be halted and the
determining party must provide jmmediate notice o the other party of its determination and the impacted
peles. The affected make-ready shall then be governed by Rules 10.4 through 10.9 and the utility shali
provide the notice required by Rule 10.5 as soon as reasonably practicable.

10.10.5. Post-ruake-ready timeline. A new attacher shall notify the affecied wiilily and existing
attachers within 13 days after completion of make-ready on a particular pole. The notice shall provide the
affected utility and existing attachers at feast 90 days from receipt in which to uspect the make-ready,
The affected wtility and existing altachers have 14 davs after completion of their inspection to notify the
new attacher of any damage or code violations caused by make-ready conducted by the new attacher on
their equipment. If the otility or an existing altacher notifies the new attacher of such damage or code
violations, then the utility or existing attacher shall provide adequate documentation of the damage or the
code viplations. The ufility or existing atfacher may either complete any necessary remedial work and bill
the new attacher for the reasonatle costs related to fixing the damage or code viclations or require the
new attacher to fix the damage or code violations ai its expense within 14 days following notice from the
ulility or existing atiacher,

§159-38-11. Contractors for survey and make-ready.

1.1, Contractors for self-help complex and above the corvmunications space make-ready. A uvtility
shail make available and keep up-to-date a reasomably sufficient list of contractors it auwthoeizes to
perform selfhelp surveys and make-ready that is complex and seif-help surveys and make-ready that is
above the communications space on #s poles. The new attacher must use a contractor from this st to
petforre selfthelp wark that is complex or above the communicaiions space. New and existing attachers
may request the addition to the list of any contractor that meets the minimum qualifications in Rules 11.3
through 11.3.5 and the utility may not usreasonably withhold s consent,
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L2, Conmractors for simple work, A utility may, but is not required, to keep wp-to-date a reasonably
sufficient list of contractors it authorizes to perform surveys and simple make-ready. I 2 utility provides
such & fist, then the new attacher must choose a contractor from the list to perform the work, New and
existing atlachers may request the additicn fo the list of any contractor that meets the minimom
qualifications in Rules 11.3 through 11.3.5 and the utility mav not unreasonably withhold its consent.

TRZ2.1 M the utility does not provide a list of approved contractors for surveys or simple make-
ready or no ufility-approved contractor is available within a reasonable time period, then the new attacher
may choose its own qualified contractor that meets the requirements in Rule 11.3. When choosing a
coniracior that is not on a wutility-provided list, the new allacher must certify to the utility that its
contractor mects the minimurn qualifications deseribed in Rule 11.3 when providing notices required by
Rules 10.9.1.h, 10.9.2.3, 10.10.3.8, and 10.10.4.

1122, The oiility may disqualify any contractor chosen by the new atfacher that is not on a
utility-provided lHst, but such disgualification must be based on reasonable safety or reliahility concerns
refated to the contractor's fallore to meet any of the minimum qualifications described in Rule 113 or o
meet the ufility's publicly available and commercially reasonable safety or relisbility standards. The
utility must provide notice of its contractor objection within the notice periods provided by the new
aftacher in Rules 10.9.1.b, 10.9.2.2, 10.10.3.a, and 10.10.4 and in iis objection must identify at least one
available qualified contracior,

113, Contractor minimura qualification requirements. Utilities must ensure that contractors on a
o

utility-provided list, and new atiachers must ensure that contractors they select pursuant to Rule 11.2.1,
meet the following miciowm requitements:

£1.3.1. The contractor has agreed to follow published safety and operational guidelines of the
utility, if available, but if unavailable, the contractor shall agree to tollow National Electrical Safety Code
{(WESC) guidelines;

11.3.2. The contractor has acknowledged that it knows bow 1o read and follow hicensed-
engineered pole desizns for make-ready, if required by the utility;

11.3.3. The contractor has agreed to follow all focal, state, and federal laws and regulations
inchuding, but not fimited to, the rules regarding Qualified and Competent Persons under the requirements
of the Gceupational and Safety Health Adminisiration (ORHA) rules;

11.3.4. The contractor has agreed to meet or exceed any uniformly applied and reasonable safety
and relability thresholds set by the utility, if made available; and

11.3.5. The covtractor is adequately insured or will establish an adeguate performance bond for
the make-ready #t will perform, including work it will perform on facilities owned by existing atiachers.

11.4. The consulting representative of an eleciric uiility may make final deferminations, on a
nondiscriminatory basis, where thore is insuificient capacily and {or reasons of safety, reliability, and
generally applicable enginsering porposes.

§150-38-12. Complaints by incumbent local exchange carriers.
12.1. A complaint by an incumbent local exchange carvier (as defined in 47 ULS.C. §251(h)) or an

association of incumbent local exchange carriers alleging that it has been denied access fo a pole, duct,
conduit, or right-of-way owned or comtrolied by a local exchange carrier, or that a utility's vate, term, or
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condition for a pole attachment is not just and reasonable shall follow the same complaint procedures
specified for other pole attachment complaints in these rules.

2.2. In complaint proceedings challenging utility pole attachment rates, terms, and conditions for
pole attachment contracts entered into or renewed after Getober-4;-2038-(the affective date of 47 CF.R
§1.413(b}, there is & presumption that an incumbent local exchange carrier {or an association of
incumbent local exchange carriers) is similarly situated to an attacher that is a telecommunications carrier
{as defined in 47 UL5.C. §251(a)(5)) or a cable television system providing telecommunications services
for purposes of obtaining comparable rates, terms, or conditions. In such complaint preceedings
challenging pole attachment rates, there is a presumption that incumbeant focal exchange carriers {or an
association of moumbent local exchange carricrs) may be charged no higher than the rate determined in
accordance with Rule 5.4.2. A utility can rebut either or both of the two presumptions in this section with
clear and convincing evidence that the incumbent local exchange carrier receives benefits under #is pole
attachment agreement with 3 utility that materfally advantages the incumbent focal exchange camier over
other telecommunications carriers or cable television systems providing telecommunications services on
the same poles.

§158-38-13. Review period for pole attachment complaints,

: . ;e . PR e}?-a—-gmle—-uwae%—-w-ﬁp}ﬁ-}s% The
(‘ommyssum will tct}ng“;}‘gg‘@jnggggg_gﬁ »on'ﬂgg;,_m ol an urder tha:t w:il issue within 180 days of the filing ofa
formal complaint initiating a pole attachment daswute ag rm:mmd by 47 U.S.C 822403 BN exengt
for_sood cause shown, I the Commission deter e within 150 days,

the Commission will issue a imai ﬁ.,_tion uonﬂstmu

of the formal somplaind, as pe

§138-38-14. Overlashing,
14.1. Frior approval. A utility shall not require pricr approval for
14.1.1. An existing attacher that overlashes its existing wires on a pole; or

1412, For—third party overlashing of an existing attachment that is conducted with the
permission of an existing attacher,

14.2. Precxigting violations. A ulility may not prevent an attachor from overfashing because another
existing atacher has not fixed a preexisting viclation. A wtility may not require an existing attacher that
overlashes its existing wires on a pole to fix preexisting violations caused by another existing attacher.

14.3. Advance notice, A utility may require no more than 15 days advance notice of planned
overlashing, If a utility requires advance notice for overlashing, then the utility must provide existing
attachers with advance written notice of the notice reguirement or include the notice requirement in the
atachment agreement with the existing attacher, If, afler recolving advance notice, the utility determines
that an overlash would create a capacity, safely, reliability, or engineering issue, it must provide specific
documentation of the issue to the party seeking fo overlash within the [5-day advance notice perfod and
the party seeking 1o overlash most address any dentified issues before continuing with the overlash either
by modifying its proposal or by explaining why, in the party's view, a modification is wnnecessary. A

15
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utility may not charge a fee to the party sceking to overlash for the utility's review of the proposed
overiash,

14,4, Overlashers' responsibility. A party that engages in overlashing is responsible for iis own
equipment and shall ensure that it complies with reasonable safety, reliability, and engineering practices,
if damage to a pole or other existing attachment resuits from overlashing or overlashing work causes
safety or engineering standard violations, then the overlashing party is responsible at its expense for any
NecesSary repairs.

[4.5. Post-overlashing review. An overiashing party shall notify the affected utility within 15 days of
completion of the overlash on a particular pole. The notice shall provide the affected utility at least 90
days from receipt in which to iuspect the overlash. The utility has {4 days after completion of it
mspection {0 notify the overlashing party of any damage or code viclations 1o its equipment caused by the
overlash. If the utility discovers damage or code violations caused by the overlash on eguipment
belonging to the utility, then the utility shall inform the overlashing party and provide adeguate
documentation of the damage or coede viclations, The utility may either complete any necessary remedial
work and bill the overlashing party for the reasonable costs related to fixing the damage or code
viclations or require the overlashing party fo fix the damage or code violations at {is expeunse within 14
days following notice from the utility.

§150-38-15. Formal Complaint Procedure - General pleading reguirements,

i5.1. The following procedural rules, Rules 15 through 29, apply o the foroal eomplaing
procesdings brought under the Pole Attachment Rules. Pole attachment formal complaint proceedings are
generally resolved on a written record consisting of a complaint, answer, veply, and joint statervent of
stipulated facts, disputed facts and key legal issues, along with alf associated evidence ia the record. The
Commission may also require or permit other written submissions such as briefs, proposed findings of
fact and conclusions of law, or other supplersental documents or pleadings,

15.2. Pleadings must be clear, consise, and divect. Al matters ¢onoerning a claim, defense or
requested remedy, including damages, should be pleaded fully and with specificity.

153.3. Pleadings must contain facts which, if true, are sufficient to constitute g vielation of the Pole
Atiachment Act or a Commission rale or order, or 2 defense fo ap alleged violation.

1§54, Averred facts, clalms, or defenses shall be made in numbered paragraphs and must be
supported by relevant evidence. The contents of each paragraph shall be lirnited as far as practicable to a
statemont of a single set of circumstances. Each claim founded on & separate transaction or occurrence
and each affirmative defense shall be separately stated o facilitate the clear presentation of the matters set
forth. Assertions based on information and behel are prohibiied unless made in good faith and
accompanicd by a declaration or affidavit explaining the basis for the party's beliel and why the party
could not reasonably ascertain the facts from any other source,

155
authority

Legal argumends must be supported by appropriate statuiory, judicial, or adminisirative

15.6. Opposing authorities must be distinguished.

15.7, Copies must be provided of alf non-Comimission authorities relied upon which are not routinely
available in national reporting systems, such as unpublished decisions or slip opinions of courts or
atminisirative agencics. In addition, copies of state authorities relied upon shall be provided,

i&
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15.8. Partics are responsible for the continuing accuracy and compleicness of all information and
supporting authority furnished in a pending complaint proceeding. Information submitted, as well as
relovant legal authorities, must be current and updated as necessary and in a timely manner befare a
decision is rendered on the merits of the complaint.

13.9. Bpecific reference shall be made to any tariff or contract provision relied on in support of a
claim or defense. Copies of relevant tariffs, conlracts, or relevant portions that are referred to or relied
upon ina complaint, answer, or other pleading shall be appended to such pleading.

15160, Pleadings shall identify the name, address, telephone number, and email address for either the
filing party's attorney of, where a party is 5ol represented by an attorncy, the filing party. Pleadings may
be signed by a party's attorney and shall contain the attorney’s West Virginia Rar identification number.,

1511, Al attachroents shall be Bates-stamped or otherwise nurmbered sequentially. Parties shall cite
to the sequential page numbers in their pleadings.

15.12. Each pleading or other subrmission must contain & weiiten verification that the sigbatory has
read the submission and, to the best of his or her knowledgze, information and belief formed after
reasonable inguiry, it is well—grounded in fact and is warranted by existing law or a good faith argument
for the extension, modification or reversal of existing law; and that it is not interposed for any improper
porposs, such as to harass, cause unnecessary delay, or needicssly increase the cost of the proceeding. If
any pleading or other subrnission is signed in violation of this provision, the Commission may upon
motion or upon {ts own initiative, impose appropriate sanctions.

15.13. Parties may petition the Commission for a waiver of any of Rules 15 through 29, Such waiver
may be granted for good cause shown,

15.14. A complaint may, on request of the filing party, be dismissed without prejudice as a maticr of
right prior 1 the adoption date of any final action taken by the Commission with respect to the complaint.
A request for the return of an initiating document will be regarded as & request for dismissal.

15,15, Amendments or sapplements to complaints to add new ¢laims or requests for relief are
prohibited,

15.16. Failure to prosecute a complaint will be cause for dismissal.

15.17. Aay document purporiing o be a formal complainl which does not state a cause of action
under the Pole Attachment Act, 47 U.B.C. §224, or a Commission rule or order, will be dismissed. Tn such
case, any amendment or supplement to such document will be considered a new filing which must be
made within any applicable statutory limitations of actions.

15.18. Any other pleading that does not conform with the requirements of these rules may be deemed
defective. In such case the Commission may strike the pleading or request that specified defects be

corrected and that proper pleadings be filed with the Commission and served on all parties within a
presoxibed time as a condition to being made a part of the record in the proceeding,

15.19. Pleadings shall be construed 50 as to do justice.

153.20. Any party that fails fo respoad to official correspondence, a request for additional information,
of an order or directive from the Commission may be subject to appropriate sanctions.

§150-38-16. Format and content of complaints,

7
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A formal complaint shall contain;
16.1. The name of each complainant and defendant;

The occupation, address and telephone mumber of each complainant and, to the extent known,
each Lftn'ﬁai'idﬁi!t

163, The name, address, telephene number, email address and West Virginia Bar identification
nmber of complainant’s attorney, if represcated by counsel;

t6.4. Citation to the section of the Pole Atachment Act or Commission rule or order alleged to have
been violated; sach such alleged vielation shall be stated in a separate count;

16.5. Legal analysis relevant to the clalms and arguments set forth therein,

16.6. The relief sought, including recovery of damages and the amount of damages slaimed, if
knowr,

16.7. Certification that the complainant has, in good faith, discussed or attempted to discuss the
possibility of settlement with cach defendant prior to the filing of the formal complaint. Tn disputes
between businesses, associations, or other organizations, the certification shall inchide & statersent that the
complainant has engaged or aiterapted to engage in executive-level discussions concerning the possibility
of settlement. Executive-level discussions are discussions among representatives of the parlics who have
sufficient authority to make binding decisions on behalf of fhe entity they represent regarding the subject
matter of the discussions. Such certification shalt mclude a statement that, prior to the filing of the
comiplaint, the complainant notified each defendant in writing of the allegations that form the basis of the
compiaint and invited a response within a reasonable period of time. A refusal by a defendant to engage
in discussions contemplated by this rule may constitute an uoreascnable practice. The certification shall
also include a brief summary of all additional steps taken to resclve the dispute prior to the filing of the
formal complaiat,

16.8. A statement explaining whether a separate action has been filed with the Commission, any
court, or ather government agency that is based on the same claim or same set of facts, in whole or in
part, or whether the complaint seeks prospective relief identical to the relief proposed or at issue in a
rotice-and-cormnment rulemaking proceeding that is concurrently before the Commission;

16.9, An information designation containing:

16.8.1. The name and, if known, the address and telephone nurber of each individual fikely to
have information relevant to the proceeding, along with the subjects of that information, cxcluding
individuals otherwise identified in the complaint or exhibits thereto, and individuals emploved by another
pariy; and

16.9.2. A copy, or a description by category and losation, of all refevant documents,
electronically stored information, and tangible things that the disclosing party has in s possession,
custody, or control, excluding docunients submitted with the complaint.

§150-38-17. Bamages.Joinder of complainants snd cauvses of aclion,
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§158-38-15. Amswers.

18.1. Any defendant upon which a copy of a formal complaint is served shall answer such mmp}amt
in the manner preseribed vnder this section within 30 calendar days of service of the formal compiaint by
the complainant, unless otherwise directed by the Commission,

18.2. The answer shall advise the complainant and the Commission fully and completely of the
nature of any defense, and shall respond specifically to all material allegations of the complaint. Every
effort shall be made to narrow the issues in the answer. The defendant shall state concisely its defense to
each claim asserted, admit or deny the averments on which the complainant relies, and statc in detail the
basis for admitting or denying such averment. General denials are prohibited. Dentals based on
information and belief are prohibited unless made in pood faith and accompanied by a declaration or
affidavit explaining the basis for the defendant's belief and why the defendant could not reasonably
ascertain the facts from the complainant or any other source. If the defendant is without knowledge or
information sufficient to form a belief as 1o the truth of an averment, the dofendant shall so state and this
fias the effect of a denial. When a defendant intends in good faith to deny only part of an averment, the
defendant shall specify so much of it as is true and shall deny only the remainder. The defendant may
deny the allegations of the complaint as specific denials of either designated averments or paragraphs.

18.3, The answer shall include legal analysis relevant to the claims and arguments set forth therein,

are deemed to

18.4. Averments in 3 complaiat orss
be admitted when not denied in the answer,

18.5. Affirmative defenses to allegations in the complaint shall be specifically captioned as such and
presented separately from any dendals wade o accordance with Rule 18.2.

A1)
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18.6. The apswer shall include an information designation containing:

18.6.1. The name and, if known, the address and ielephone number of each individual fikely o
have information relevant to the proceading, along with the sabjects of that information, excluding
individuals otherwise identified in the complaint, answer, or exhibits thereto, and individuals employed
by another party; and

i8.6.2. A copy, or a description by category and location, of all relevant documents,
electronically stored information, and tangible things that the disclosing party has in its possession,
custody, or control, exchuding documents submitted with the complaint or answer,

1377, Fatlwre to file an answer may be deemed an admission of the material facts alleged in the
compiaint. Any defendant that fails to file and serve an answer within the time and in the manner
prescribed by this part may be deemed in defaull and an order may be entered against such defendant in
accordance with the allegations contained in the complaint,

§150-38-19, Cross-complaints and counterclaims,

19.1. Cross-complaints seeking any relief within the jurisdiction of the Commission against any parly
{compiainant or defendant) to that proceeding are prohibited. Any claim that might otherwise meet the
requirements of a cross-complaint may be filed as a separate complaint in accordance with these rules.
For purposes of this subpat, the terru "cross-complaint” shall include counterclaims.

3150-38-28. RepHes.

20.1, A compiainant shall file and serve a reply within 10 calendar days of service of the answer,
unless otherwise directed by the Commission. The reply shall contain statements of relevant, material
facts and logal arguments that respond to the factual allegations and legal arguments made by the
defendant. Other allegations or arguments will not be considered by the Commission.

20.2. TFailure to reply will not be deemed an admission of any allegations contained in the responsive
pleading, except with respect to any affirmative defense set forth therein. Failure to reply to an affirmative
defense shali be deemed an admission of such affirmative defense and of any facls supporting such
affirmative defense that are not specifically contradicted in the complaint.

20.3. The reply shall include legal analvsis relevant io the claims and argumenis set forth therein.
2804, The reply shall include an information designation containing;

20.4.1. The name and, if known, the address and telephone number of sach individual likely to
have information relevant o the proceeding and addressed in the reply, along with the subjects of that
information, exchiding individuals otherwise identified in the complaint, answer, reply, or exhibits
thereto, and individuals employed by another party; and

2042, A copy, or a description by category and location, of all relevant documents,
eiectronically stored information, and tangible things that the disclosing party has o its possession,
custody, or control that are addressed in the reply, excluding documents subnuitted with the complaint or
Answer.
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£150-38-21, Afotions.

211 A request for a Commission order shall be by writien motion, siating with particularity the
grounds and authority therefor, including any supporting legal analysis, and setting forth the relisf soughe.

21.2. Motions to compel discovery must contain a certification by the moving party that a good faith
attempt to resolve the dispute was made prior to filing the motion.

21.3. Motions secking an ovder that the allegations in the complaint be made more definite and
certain are prohibited,

21.4. Motions to disraiss all or part of a complaint are permitted. The filing of @ maotion to dismiss
does not suspend any other filing deadbines under the Commission's rules, unless the Commission iasues
an order suspending such deadiines.

21.5. Oppositions to motions shall be filed and served within § busincss days after the motion is
served. Gppositions shall be limited to the specific issues and allegations contained in the motion; when a
motion is incorporated in an answer to 3 complaint, the opposition to such motion shall not address any
issues presented in the answer that are not also specifically raised in the motion. Failure to oppose anv
moticn may constitute grounds for granting the motion.

21.6. No reply may be filed to an oppesition to a motion, except as authorized by the Commission.
§1580-38-11. Discoverv.

22.1. A complainant may file with the Commmmn md BETVE OR & defendant eeﬂewem{ry%m
e-ampi%ﬁwith B 1{3 da\ usf filing the comy

il 3

angwer, up to 'EU written mtwmgdbones. A w*npiamant may fﬂe Wlﬂﬁ the Cﬁmmmmn ,md serve on a
defendant, concurrentd fth—its ywithin 10 davs_of the redly, uwp to five additional written
interrogatorics. Subparts of any interrogatory will be counded as separafe interrogatories for purposes of
comphiance with this limit. Interrogatories filed and served pursuant o this procedure may be nsed 1o seek
discovery of any non-privileged matter that is relevant fo the material facts in dispute in the pending
preceeding. This procedure may not be employed for the purpose of delay, harassment, or obtaining
information that is beyond the seope of permissible inquiry related {o the material facts in dispute in the
proceading,

22.2. Interrogatorics filed and served pursuant to Rule 22.1 shall contain an explanation of why the
information sought in each interrogatory is both necessary 1o the resolution of the dispute and not
available from any other source.

22.3. Unless otherwise directed by the Commission, within 7 calendar days, a responding party shail
file with the Commission and serve on the propounding party any opposition and objections fo
interrogatories. The grounds for objecting to an Interrogatory raust be stated with specificity. Unless
otherwise directed by the Commission, any interrogatories to which no opposition or objection is raised
shall be answered within 20 calendar days.

22.4, The Conwmnission shall determine the scope of, and schedule for answering, any disputed
3 & a

interrogatories based upon the justification for the interrogatories properly filed and served pursuant to
Rule 22.1, and any objections or oppositions thereto, properly filed and served pursuant to Rule 22.3.

22
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223, Interrogatoties shall be answered separately and fully in writing under oath or affirmation by
the party served, or if such party is a public or private corporation or partnership or association, by any
officer or agent who shali furnish such information as is available to the party. The answers shall be
signed by the person making them, and the atiorney who objcets must si gn any objections. The answers
shall be filed with the Commission and served on the propounding party,

22.6. 'the Commission, in its discretion, may allow additional discovery, including, but not limited
to, document preduction and/or depositions, and it may modify the scope, means and scheduling of
discovery in light of the needs of a particular case and the requirements of applicable statutory deadlines,

227, The Commission way, in its discretion, require pariies to provide documents fo the
Commission in a scanned or other electronic format that

22.7.1 Indexes the documents by usefid identifying information; and

22.7.2. Allows staff w0 annotate the ndex so as to make the format an efficient means of
reviewing the documents.

22.8. A propounding party asserting that a responding party has provided an inadequate oy
insutticient response to a discovery request may file a motion to compel within 10 days of the service of
such response, or as otherwise directed by the Commission, pursuant to the reguitements of Rule 21

§150-38-23. Confidentiality of information produced or exchanged.

231 Any information produced in the course of 4 formal complaint proceeding may be designated
as confidential by either party to the proceoding or a third party if the party believes in good faith that the
materials fall within an exemption to disclosure contained in the West Virginia Freedom of nformation
Act (FOTA)Y, W.Va. Code §29B-1-1 et seq. Any party asserting confidentiality for such materials must;

2311, File with the Executive Secrstary’s Office an uwnwredacted hard copy version of the
matcrials that contains the sonfidential information and clearly marks each page, including cover page,
for which a confidential designation is claimed with a bold header stating “Confidential Version.” In
addition, all information for which confidential treatment is requested must be identified with the use of
bold double square brackets ([[ ]]) at the beginning and end of the material that is redacted in the Public
Version. The party claiming confidentiality should restrict #ts designations to encompass only the specific
information thal i asserts is confidential. If a confidential designation is chailenged, the party claiming
confidentiality shall have the burden of demonstrating, by & preponderance of the evidence, thar the
materials designated as confidential fall under the standards for nondisclosure enunciated in the FOIA and
that the designation is narrowly tailored to encompass only cosfidential information.

23.1.2. File with the Executive Secretary’s Office; a public version of the materiale that redacts
auy confidential information and clearly marks sach page, including the cover page, of the redacted
public version with a bold header stating "Public Version.” The redaction may be actual blacked-out
seetions, of, blank sections beginning and ending with bold double sguare brackets and the phrase
“redacted material” within the brackets. The redaction shall cover the entire length of redacted texi. The
redacted document shall be machine-readable whenever technically possible. Whers the document (o be
filed electronically comtains metadata that is confidential or protected from disclosure by a legal privilege
(including, for example, the attorney-client privilege), the filer mav remove such metadata from the
document hefore filing it clecironically.

23.1.3. The undredacted version must be filed on the same day as the redacted version.
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2324, Ar attorney of record for a party or a party that receives unredpcied roaterials marked as
cobfidential may disclose such materials solely to tha fellowing persons, only for use in proscenting or
defending a party fo the complaint action, and ondy fo the cxtent nocessary 10 assist in the proseaution o
detense of the case:

23.2.1, Bupport personnel tor counsel of record representing the parties in the complaint action;

23.2.2. Officers or employees of the receiving party who are diveetly involbved in the prosecution
or defense of the case;

23.2.3. Consultants or expert witnesses retained by the parties; and

23.2.4. Court reporters and stenographers in accordance with the terms and conditions of this
section.

23.3. The individuals identified in Rule 23.2 shall not disclose information designated as confidential
te any persan whe is not authorized under this section to receive such mformation, and shall not use the
information in any activify or function other than the prosecution or defense in the case before the
Commissien, Each such Individual who is provided access to the information shall sign a declaration or
afftdavit stating that the individual has persosally reviewed the Commission's rules and understands the
limitations they impose on the signing party.

23.4. Parties may make copies of materials marked confidentizl solely for use by the Commission or
persons designated in Rule 23.2. Each party shaill maindain a log recording the nimber of copies made of
all confidential material and the persons to whom the copies have been provided.

23.5. The Commission may issue a protective order with further restrictions as appropriate.

23.6. Upon termination of a formal complaint proceeding, including all appeals and petitions, the
patties, not including Commission Staft, shall ensure that all originals and reproductions of any
conftdential materials, along with the log recording persons who received copies of such materials, shall
be provided to the producing party. In addition, upon final termination of the proceeding, any notes or
other work product derived in whole or in part from the confidential materials of an opposing or third
party shall be destroyed. Cornmission Staff shall return confidential materials to the Executive Secretary
or acknowiedge to the Executive Becretary that the materials have been shreddad. The Executive
Secretary shall maintain copies of the materials marked a5 confidential in closed envelopes or folders
unid otherwise directed by the Commission,

§150-38-24. (rther required written subhmissions,

234.1. The Comnuission may, i its discretion, reguire the parties to file briefs summarizing the Tacts
and issues presented in the pleadings and other record evidence and presenting relevant legal avthority
and analysis, The Comunission mayv limit the scope of any briefs fo certain subjects or issues. Unless
otherwise directed by the Commission, all briefs shall include all legal and factual clalmg and defenses
previously set forth in the complaint, answer, or any other pleading submitted in the proceeding.

24.2. Claims and defenses previously made but not reflected v the briefs will be deemed abandoned.

24.3. The Commission may require the parties to submit any additional aformation it deems
appropriate for a full, falr, and expeditious reschution of the procesding,

150-38-25. Status conference.

gl
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25.1. In any complaint proceeding, the Commission may, in its discretion, direct the attorneys and/or
the parties o appear before it for a status conference. A status conference may incinde discussion oft
23.1.1. Simplification or parrowing of the issues;
25.1.2. The necessity for or desirability of additional pleadings or evidentiary submissions;

25,13, Obtaining admissions of fact or stipulatious between the parties as to any or all of the
matters in controversy;

25.1.4. Scttlement of all or some of the matters in controversy by agreement of the parties;

25.1.5. Whether discovery is necessary and, if so, the scope, type, and scheduie for such
discovery;

25.1.6. The schedule for the remailnder of the case and the dates for any further status
conferences; and

23 1.7, sSuch other matters that may aid in the disposition of the complaint.
252, Parties shall meet and confer prior to the initial status conference to discuss:

25.2.1. Bettlement prospects,

25.2.2. Discovery;

25.2.3. Issues in dispuig;

25.2.4. Schedules for pleadings; and

25.2.5. Joint statement of stiputated facis, disputed facts, and key legal issuess

25.2,6, Partics shall submit a joint statemcnt of all proposals agreed to and disputes remaining as
a result of such meeting to the Commission on & date specified by the Commission.

253, In addition to the initial status conference referenced in Rule 25.1, any party msay also reguest
that a conference be held at any time after the complaint has been filed.

§159-38-26. Separate filings sgainst multiple defendants - Service,

26.1. Complaints may not be brought against multiple defendants unless they are commonly owned
or controtled, are alleged to have acted in concert, are alleged to be jointly lable to complainant, or the
complaint concerns comaon guestions of law or fact. Complaints may, however, be consolidated by the
Comraission for disposition.

26.2, The complainant shall serve the complaint by electronic, overnight, or hand delivery on either
the named defendant or one of the named defendant's registered agents for service of process on the same
date that the complaint is filod with the Commission.

T
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26,3, Upon receipt of the complaint by the Commission, the Commission shall promptly send, by
email if available or overnight delivery, 1o cach defendant named in the complaint, notice of the filing of
the complaint. The Commission shall issue an order setting a procedural schadule.

26.4. Al pleadings and briefe filed in any formal complaint proceeding, as well as all letters,
documents, or other writien submissions, shall be servad by the filing party on the attorney of record for
each party to the proceeding, or, where a party is not represented by an atiorney, each party to the
proceeding either by hand delivery, overnight delivery, or email, together with a certificate of service.
Service is deemed effective as follows:

26.4.1. Service by hand delivery that is delivered to the office of the recipient by $:30 p.m., focal
time of the recipient, on a business day will be deemed served that day. Service by hand delivery that ig
delivered to the office of the recipient after 5:30¢ puan,, local time of the recipient, on a business day will be
deemed served on the following business day,

26.4.2. Serviee by overnight delivery will be deemed served the business day following the day it
is accepted for overnight delivery by a reputable overnight delivery service; or

26.4.3. Service by email that is fully transmitted to the office of the recipient by 5:30 p.m., local
time of the recipient, on a business day will be deemed served that day, Service by email that is fully
transmitied to the office of the recipient after 5:30 p.m., local tirge of the recipient, on a business day will
be deemed served on the following business day,

26-5—Supplemental-complaimts-filed-pursuant-4

equirements-set-forth
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§158-38-27. Conduct of proccedings,

27.1. The Commission may issue such orders and conduct its proceedings as will best conduce {0 the
proper dispatch of business and the ends of justice.

27.2. The Commission may decide each complaint upon the filings and information before it, may
regquest additional information from the parties, and may require one or more informal meetings with the
parties to clanify the issues or to consider settiement of the dispute.

§159-38-28. Accelerated Decket Proceedings.

28.1, Parties to a pole attachment complaint proceeding against a cable telovision systera operator, a
utility, ot a telecommunications carrier, may request expedited lrealment. Proceedings receiving
expedited lreatment are subject to shorter pleading deadbines snd other modifications to the procedural
rules that govers pole attachment formal complaint proceedings.

28.2. A complainant may flle a motion for expedited reatment at the time a complaint is filed.

28.3. Within five days of receiving service of a pole sttachment complaint against a cable television
system operator, a utility, or a telecommunications carrier, a defendant may {ile a motion for expeditad
treatment.

28.4. The Commission wili allow resposses fo motions for expedited treatiment, which must be filed
within 5 business days of the filing of the motion unless otherwise ordered by the Commission. The
Commission may issue an order, without hearing or further pleadings, granting or denving a motion for



156 C.8.R. 38

expedited treatment. The Commission will attempt, but is not required, to issue such order within fifteen
days of filing of the motion.

28.5. In appropriste cascs, the Commission may roquire that the parties participate in pre-filin
pprop s ¥ req jy 4 p P g
settlement negotiations or roediation under Rule 29,

28.6. If the partics do not resoive their dispute and the matter is granted expedited treatment, the
Commission will establish a procedural schedule.

287 I it appears at any time that expedited treatment is oo Jonger appropriate, the Commission
may revise the expedited procedural schedule cither ou its own motion or at the request of any party.

2898, Commission review of an ALJ recommended decision shall comply with the filing and service
requirements of Rule 19 of the Commission Rules of Practice and Procedure, 150 C.8.R 1.19,

§E50-38-29. Mediation,

29.1. the Commission encourages parties to attempt to settie or narrow their disputes, Commission
Staff is available to conduct mediations. The Cornraission will determine whether a matter is appropriate
for mediation, Participation in mediation is generally voluntary, but may be required as a condition for
expedited treatment.

29.2. Parties may request mediation of a dispute at any time as loag as 2 proceeding is pending
before the Commission.

28.3. Parties may request mediation by filing a written request for mediation, or lnchuding a
mediation request in any pleading in a formal complaint procesding. Any party requesting mediation must
verify thai it has atterapted to contact all other parties to determine whether thev are amenable to
mediation, and shali state the respouse of each party, if any.

294, The Commission mediaior will schedule the mediation in consultation with the parties. The
Commission mediater may request written statements and other information from the parties to assist in
the mediation.

295, In any proceeding to which ne statutory deadline applies, the Commission mav, in its
discretion, hold a case in abevance pending mediation.

296, The parties and Commission mediator shall keep confidential all weitten and oral
communications prepared or made for purposes of the mediation, including mediation subrmissions, offers
of compromise, and the Commission mediator and parly comments made during the course of the
mediation (Mediation Communications). Neither the Commission mediator nor the parties may use,
disclose or seek to disclose Mediation Communications in any proceeding before the Commission
{including an arbitration or & formal complaint proceeding invelving the instant dispute) or befbre any
cther tribunal, unless compelled to do so by law. Documents and information that are otherwise
discoverable do not becorse Mediation Commanications merely because they are disclosed or discussed
during the mediation. Unless otherwise directed by the Commission, the existence of the mediation will
not be treated as confidential.

29.7.  Any party or the Commission mediator may lcrminale & mediation by notifying other
participants of theis decision to terminate. The Commission mediator shall promptiy confirm in writing
that the mediation has ended. The confidentiality rules in Rule 29.6 shall continue to apply w© any
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Meodiation Communications. Further, unless otherwise directed, any Cominission ruling requiring that the
existence of the modiation be wreated as confidential will continue to apply after the mediation has endad.
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FORMULA A Attachmert A
156 C.S.R, 38

Maximum o Net Costof Carrying
= Space Factor X LX)
Hate a Bare Pole  Charge Rage

Where  Space Occupied by Attachment

SBRCE T G isable Space
Factor




FORMULA B Attachment B
150 C.8.R. 38

Rate = Bpace Factor Cost
Where Cost

in Service Areas where the number of Attaching Fntities s 5 = 0.66 x (Not Cost of a Bare
Pole x Carrying Charge Rate)

in Service Areas where the number of Attaching Entities is 4 = 0,56 x {Met Cost of a Bars
Poie x Carrying Charge Kate)

in Service Arcas where the number of Attaching Entities {s 3 = (.44 x {(Net Cost of a Bare
Pole x Carrying Charge Rate)

in Service Areas where the number of Attaching Entities is 2 = 0.31 x (Net Cost of a Bare
Pole x Carrving Charge Rate}

in Service Areas where the number of Aitaching Entities is nol a whole sumber = N X (Net
Cost of a Bare Pole X Carrving Charge Rate), where N is interpolated from the cost allocator associated
with the nearest whole numbers above and below the number of Attaching Entities,

%



FORMULA ¢ Atrtachment O
150 C5.R. 38

Maintenance and Administration }

Rate == Apace Factor = Net Costof Bare Pole X [ o
Carrying Charge

Unusable Space }

2/

Whera Space Factor == b A
¢t ¥ Pole Height



FORMULA D Attachment 1

IS0 C.8.H. 38
Maximum [ 1 y 1 Duct E [No.of Net Conduit invi « Carrying
ate per = ' : X M \ har
Rate pe: No. of Ducts ~ No.of inner Ducts Ducts ~ Sys Duct Lgth (f/m) Charge
Linear ft/m Rate
(Percentage of Conduit Capacity) {Met Linear Cost of a Conduit)
Simaplified as:

Maximum Rate 1 Dot Net Conduit Investment Larrying

_ JRRE R — N W o TX ke 3

Per Linear ft/m  Number of Inner Ducts ~ System Duct Length (f/m) oD@ Tge

Hate

If no inner-duct is installed the fraction, "1 Duct divided by the No, of Tnner-Ducts” is presumed
to be 1/2.
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